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noniTonoriAa

YK 321.7 (043.3) ) )
TEHOEHLIT PO3BUTKY AEMOKPATUYHOI TPAHC®OPMALYjI
NOMITUYHWX PEXXUMIB YKPAIHU | PECNYBIKU NOMbLU Y

NMOPIBHAJIbHOMY AHAI3I

Cpi6Ha T. B.

acniipaHmka kaghedpu ronimuyHuUX Hayk

YopHomopcbKuli OepxxasHuli yHisepcumemy im. Nempa Moaunu

CratTa npuceBaveHa aHanisy ocobnMBOCTEN W OCHOBHMX TEHOEHUIN pO3BUTKY YKPAiHCLKOro
MONITUYHOrO PEXUMY Yy MOPIBHAMbHIN NepcnekTusi 3 noniTu4HMM pexumom Pecnybnikn [NonbLua.
BuaHayeHO OCHOBHI TEHAEHLT pO3BUTKY MNONITUMHOIO PEXNMY YKPaiHMW.

Crtatba noceslleHa aHanM3dy OCOOEHHOCTEM M OCHOBHbIX TEHAEHUMN pasBUTUS YKPaWHCKOrO
NOMWTUYECKOrO peXuma B CPaBHUTENbHOW NEpPCrneKkTMBe C MNOMUTMYECKUM pexnmom Pecnybnuku
Monbwn. O6o3HaYeHbl OCHOBHbIE TEHAEHUUW Pa3BUTUS NONUTUYECKOTO peXuMa YKpauvHsbl.

The article analyzes the main features and trends of the Ukrainian political mode in comparative
perspective on political mode in Poland. The main trends of the political mode in Ukraine.

KnroyoBi cnoBa: TpaHcdopmauia, 4eMOKpaTia, NOMAITUYHUIA pexnMm, TpaHchopmauis NOniTUYHOro
pPexXumy, NOCTKOMYHICTUYHA AepXKaBa.

3 wuvacy 3006yTTA He3anexHoCTi i nodyaTKy nowykiB Hawbinbl ONTMMAanbHMX  LUMAXIB
AEePXaBOTBOPEHHS | BNacHOro pO3BUTKY YKpaiHa y CBOIM 30BHIWHBLOMOMITUYHIA LOiANbHOCTI Hagae
npiopMTeT €BPONENCHKOMY HampsMKy. BaknuBy ponb B LbOMY KOHTEKCTi Bigirpae nornubneHHs
OBOCTOPOHHIX 3B’AI3KIB 3 €BPOMNENCbKMMMK KpaiHamn, BTomy udmcri 3 [Nonbcbkoto Pecnybnikoto, amke
OnunsbknMn Ta cniBBiAHOCHUMKU € Adoni YKpaiHu Ta [Monbli, TiCHO nepenneTeHi Ha CTOpiHKax icTopii
YKpaiHCbKO-NOMbCbKNX BiAHOCUH. Lli gepxxaBu e€gHaloTb CTOMITTS CRINIbHOI, XO04a iHKONW W ApamMaTUyHOIl
icTopii, 0O sIKOI, 30KpeMa, BapTo BigHecTu i nepebyBaHHsA B couianictmiyHomy Tabopi. Ha 3nami XXI cT.
YkpaiHa i Pecnybnika Nonblua BUpPILWYOTL CXO0Xi Npobremu TpaHcdopmauii Ta nogonaHHsa ToTanitTapHoi
cnagLumHu,

HanpwkiHui 1980-x — Ha noyaTky 1990-x pokiB sik Pecnybnika lMonbwa, Tak i YkpaiHa, B 3B’A3Ky 3
po3nagom couianicCTU4HOI cUCTeEMM, OTPUManu WaHC Ha 3400yTTa CnpaBXHbOI HEe3anexHoCTi i obpaHHsA
LWNAXy po3BMTKY. KoxxHa 3 KpaiH ckopucTanacs UMM LUaHCOM MO-CBOEMY.

Hocsig MonbLi K MiLHOT AEMOKpPaTUYHOI AepXaBu B Cy4aCHOMY €BPOMENCHLKOMY MPOCTOPi, MOXe
cTaTy KaTanisatopoMm, SKMM iHTEeHCUdIKYE Mpouec iHTerpauii Hawoi KpaiHm B €BpOMNencbke
cnisToBapucTBo. Kpi3b MpuU3My iCTOPUYHUX NOAIA MU MOXEMO PO3rMAHYTU Y MOPIBHAHHI AMHaMIKY
PO3BUTKY YKPaiHCbKOrO Ta MOMbCbKOrO MOMITUYMHUX PEXMMIB, 3pPO3YMITU Ta YCBIAOMUTU YCi MOMMIIKU i
NpopaxyHKW y BCTAHOBMEHHI YKpaiHCbKOI AepXaBu, YMM, BriacHe, i 3yMOBIIOETbCS akTyarnbHICTb 4aHOro
JOCNigXXeHHS.

Axwo anga lNonblwi AemMokpaTUYHWUA nepexig — ue 3aranoMm yxe pakT icTopii, SKkuiA BiOHOCHO
HernoraHo BMUCYETbLCA Y BUMpaLtoBaHi TpaH3UTOMOrED KoHuenuil Ta cxemu, To B YKpaiHi, ae
AeMoKpaTuyHa TpaHcdopMauis npoxoauna MNABO M HENOCNIAOBHO, We W OOCIi He JOCArHYTO TOro PiBHS
NoMiTUYHOI KOHCOoNIgauji, Konn MoxHa Byno 6 3 NeBHICTIO cKa3aTu, 3aKiHYMBCH B Hill nepexig yYn Hi i aKvn
came pexum yTBepamBcs B KpaiHi. 3 ogHoro 6oky, YkpaiHa 3anuwunacb €QvHOK Ha NOCTPaAsiHCLKOMY
npocTopi kpaiHoto, sky Big 2005 p.Freedom House 3apaxoBye A0 BinbHWX KpaiH (piBEHb MNOMNITUYHUX NpaB
y 2009 p. ouiHeHo B 3 Banu, a piBeHb rpoMagaHcbkux ceobog — y 2). 3 iHworo 60Ky, OCHOBHI NOMNITUYHI
rpaBui ganeki Big BW3HAHHA HEMOPYLIHOCTI OEeMOKPaTUYHWUX NpaBun MOMITUYHOI rpu, i 3arposa
aBTOPUTapPU3My 3anuLIAETbLCHA 3Ha4yHOW0. TO X KpaiHy BiAHECEHO [0 BiNbHUX ernekTopanbHUX, a He
nidepanbHNx gemokparin [1].

CTaH HeBM3HA4YeHOCTI, B IKOMY BCe Lle nepebyBae cy4acHe ykpaiHCbKe CycninbCTBO, MOMITONOMM
XapaKkTepusyloTb MO-Pi3HOMY: SK TPUBAHHA PO3TATHEHOro, HENIHINHOroO 3a CBOEK TPAEKTOPIED
nepexigHoro nepiogy (A. Motunb, B. BoptHikoB, A. Konogin, M. LlWanosanexko, [. LUunyHoB) [2],
NPOAYKTOM SIKOrO MOKM WO € MiGpnaHUA pexunM 3 nepeBakaHHSAM Ha OOHMX eTanax aBTopuTapuamy (4o
2004 p.), a Ha iHWKNX — eneKkToparbHOi AeMOKpaTil; K NOTpannsHHA KpaiHu 40 Tak 3BaHOI «Cipoi 30HUY,
NPeacTaBHMKN AKOI MaloTb AyXe HeBMpasHi NepcrnexkTMBWM 3aBeplueHHA nepexogy go gemokpartii (T.
Kapotepc) [3]; 9k ycTaneHHS pexuMmy, LWO BiAnoBigae KpuUTepisMm enekTopanbHoi, AedeKTHOI,
MaHinynaTmeHoi gemokparii (I. bekewkiHa, E. BinbcoH, O.PagyeHko Ta iH.) [4;5] abo x sk 3maranbHoro,
ernekTopanbHoro, natpanictudHoro abo n npocto astoputapmamy (C. Jlesiuki Ta J1. Ben, I'. Kopxos, B.
Monoxano) [6].

BICHUK HTYY «KIl». Monitonorisa. Couionoris. Mpaso. Bunyck 4(16) 2012
7


http://political-studies.com/?p=570#_ftn1
http://political-studies.com/?p=570#_ftn2
http://political-studies.com/?p=570#_ftn4
http://political-studies.com/?p=570#_ftn5
http://political-studies.com/?p=570#_ftn6

Ockinbkn npouec nepexony B YKpaiHi € gyxe TpuBanuw, 3apagu binblUOi KOHKPETHOCTI aHanisy B
HbOMY [OUINbHO BUMOKPEMUTW NEBHI eTanu Ta cTagil. BpaxoByloun 3MiHWM NOSMITUYHOIO PeXMMY 3a OCTaHHI
ABafusiTb pOKiB, [OBedeTbCs O0OMeXuUTMChb nepiofusauieto npouecy TpaHcdopmadii B YkpaiHi Ta
BUSIBIIEHHAAM WOr0 HAWronoBHIWUMX OCOBNMBOCTEN | UMHHMKIB, sIKi Ha pi3HMX Bigpiskax 4acy
obymoBntoBanu 1oro ycnixu abo HeBgaui.

MigrotoBuy ctagito nidepanisadii YkpaiHa novyana npoxogutn B cknagi CPCP. [lig snnveBom
ropb6avyoBcbkMX pedopmM nig Ha3Bow “nepebyaoBu”, 3anpoBagKeHHs “rmacHocTi” i HagaHHsa cBoboau
CTBOPEHHSI OpraHisauin B Mexax Tak 3BaHOro “couianictuyHoro nntopaniamy”, 3 1987 p. B KpaiHi
noyanacsi akTuBi3aLiss Ono3uUiNHUX pyXiB, CTBOPEHHS FPOMaACbkMx 00’€edHaHb, NPOBEAEHHS CTPaWKIB i
AemoHcTpadin. MNepenomHum ons YkpaiHu, sk i 6arateox iHwWmx pecnybnik CPCP, 6ys 1990 pik. Togi B
CO3HUX pecnybnikax 6ynu npunHaTi [eknapauii npo AepXaBHUIN CyBepeHiTeT, Wo obyMoBunu nepuui
IHCTUTYLINHI 3MiHW NONITUYHOT CUCTEMM.

OTxe, nepwa cTagis gemMokpaTmsauii € Hacamnepepn crTagielo nepexody Braaun (TUM YM iHLLIKMM
cnocobom) o pyk pedopmaTopiB [7,108] — KONMULIHBOI KOHTP-E€MITU, YNCENBHICTb i BNIIMB SKOi B Pi3HUX
NMOCTKOMYHICTUYHUX KpaiHax Oyna ayxe HeogHaKoBOK. PisHMMM Oynu N WNAXU OTPUMaHHS HEO Bragu:
LUSISAXOM MeperoBopiB Ta YKMagaHHsa yrod 3i CTapoi eniTor WOoAO Yy4yacTi OCTaHHbOi y Bnagi i
nodanbLUoro po3BuTKy kpaiHu (Pecnybnika lMonbwa). OcobnueicTio uiei cTagii B YkpaiHi 6yno Te, wWwo
aHTMKOMYHICTUYHA OMNO3uLisi He 3Morna TyT NPUATKM 0 BNagu Hi HanpuKiHUi nepLuoi cTaail nepexoay, Hi
HaBiTb ni3Hiwe [7,112]. A ue 03Ha4ano, Wo AeMOKpaTUYHi pedopMy Manu 34iINCHIOBAaTUCA pyKamMu TUX,

XTO B HuMX He ©OyB 3auikaBneHur, — THYYKILLIOK YaCTUHOK  PO3KOMOTOI  CTapoi  enitu
(napTHomeHknaTypw) [7,124]. |i npeactaBHukn rpanu ponb “gemokpatusaTopis” cunotw obctasBuH, 60

XOTiNM nNpucTocyBaTUCHA OO HOBWX YMOB i B Takun cnocib 36epertyn cBoOi BNagHi nosuuii. Ak Hacnigok,
BVMHWKMW BiAHOCWHW, SKi 3axXigHi NnoniTonoru Hassanu “nniopaniamomM 3a 3amoBYyBaHHAM” [8,5]. Takun Tvn
BiQHOCMH B YKpaiHi BigkpuBaB LINAX ANsi AEMOKpaATUYHOI TpaHcdopmaLii — ynpoaoBX MeHw abo GinbL
TpuBanoro 4vacy. Lle roBoputb npo Te, Wo “nntopariaMm 3a 3amMoBYyBaHHAM” OyB pPi3HOBMAOM MNepexigHoro
CyCMinbLCTBa 3 IOr0 HEBU3HAYEHICTIO NepcrneKkTMB. Mloro MoxHa BBaXaTy 0COBGNMMBMM TMMOM nepexoay,
KA CKNaBcs B KpaiHax, e 3aMicTb npuxody AO Bnaau HOBWUX eniT, Bigbynacs Mimikpis crtapux, ix
“BpOCTaHHA” B HOBI, HUMM XX CTBOPIOBaHI BigHOCKHM [8,6].

YkpaiHa Mana BigHOCHO criabky, CTPYKTYPHO HEMOBHY KOHTPENITy, WO 3a3HaBana BeIMKNX pernpeciin
Yy KOMYHICTWYHI Yacu. Hi ii ymcenbHiCTb, Hi cknag He gaBanuv i 3MOrM 3anoBHUTW OpraHisauinHy Ta
rocnofapcbKy CTPYKTYpM nicns 3400yTTA He3anexHocTi.

Opyra cTagig MNOCTKOMYHICTUMHOIO nepexogy — MPUMHATTA pilleHb LWOAO0 CTBOPEHHA HOBMX
iHCTUTYLIN, Npunagae B YkpaiHi Ha 1992-1997 pp. Ha 3HauHi nepeLwkoam HaWToBXyBanocb (hOPMyBaHHS
DaHkiBCbKOI cMcTeMn, pedopMyBaHHS arpapHoOro cektopa. Ta nonpu Bce came B uen nepioa Biabynucs
Taki BaXnuBsi nogii sk npunHATTS HoBOI KoHcTuTyLii (28 yepBHA 1996 p.), o6paHHsa KoHCTUTYUINHOrO cyay,
AKUA NpUCTYNMB o poboTu y civHi 1997 p., yxBaneHHs y BepecHi 2007 p. 3akoHy Npo 3MillaHy,
Ma)KOpUTapHO-MpPOMOpLiiHY cuctemy BMOOPIB, WO BigKpPMBaB HOBi MOXIMBOCTI ANA  PO3BUTKY
OaraTonapTifHOCTI, Lo NiaTBEPAMM NapriaMeHTCcbki Bubopu 1998 p. [9,39].

3aMicTb HapoCTaHHA MpOLECiB, NpuTamaHHWX TpeTin cTagil nepexody: 3aMiLUHEHHSA | neritumadit
HOBUWX, AEMOKpPaTUYHMX IHCTUTYLIN, 3aKpinneHHa AeMOKpaTil Ha piBHI NONITUYHOI KynbTypy, B YKpaiHi 3
KiHusi 90-x pokiB MONITUYHMIA PO3BUTOK AeLlo 3MiHMB CBin BekTop. [logii noyanu possmBatUCb Mig,
BMMMBOM i B iHTEepecax TUx rpyn ¢iHaHCOBO-NPOMMCIOBOrO Kanitany, ki 3'aBMnMcs BHacMnigoK TiHbOBOI,
TpuBanoi Ta HecnpaseanueBoi npuBaTtu3auii. 36nm3amBlwmMcb 3 Brnagol Ta npusnacHuswn 3MI, BoHM
Habynu HOBOI AKOCTI, i CycninNbCTBO OTPUMAnO yci NigcTaBu Ha3MBaTK ix onirapxamu [10,111].

Mepiog nicna Momapanuyesoi pesontouii (y 2004-2010 pp.) MOXHa iHTepnpeTyBaTV siKk MOYaTKOBY
cTagilo aHTuonirapxiyHoi 60poTLOM 3a BTPMMaHHS AeMOKPaTUYHOIO BEKTopa Po3BUTKY. BiH npuHic aesike
po3LMpeHHst cBob6oau, ane BogHOYAaC — HecnoiBaHo Ansi GinNbLIOCTi — BUNMBCA Y Make HENepepBHY
NONITUYHY KPU3Y, L0 MaE O3HaKM iIHCTUTYLIAHOI.

MoxHa Big3Ha4MTu Taki npoLecyarnbHi 0COONMBOCTI YKpaiHCbKOro Nnepexoay A0 AeMOKpaTil:

— HEBWMKOHAHHS OOHOro 3 NOYaTKOBUX 3aBAaHb Mepexoay: 3amiHu enit, To6To NpuBeAeHHst 40 BNaau
nogen, MOTMBOBaHNX Ha pagukanbHy TpaHcdopMauito i HesanexHicTb YKpaiHu BogHo4ac;

— HernpaBoBa KynbTypa BnagHoi BepcTBM (HOBOI/CTapol enitn), i Hes3gaTHICTb ycBigoMUTH
npiopMTeTHICTb Npoueayp i NpaBun BpsAyBaHHA Ta npouecy iX dopmarnbHOi iHCTUTYUiani3adii, JyacTe
3BEepPTaHHA 4O HEe3aKOHHMX Ta aHTUKOHCTUTYLIMHKX ii;

— BiHOCHa CcnabkKiCTb OCHOBHOI OMO3WLINHOI CUMM — HaLiOHaNbHUX [OEeMOKpaTiB; perioHanbHa
oOMeXeHiCTb iX BMMMBY, a 3 4YacoM — yce Oinblia 3auMKIeHICTb Ha BHYTPIWHIA 6GopoTbbi Ta
pO3nopoLUeHiCTb; ambiBaneHTHa ponb Uiei cunm 8K pywis pedopm, OCKiNbkM Hanbinble BOHU
onikyBanucsa npobrnemamu OepXXaBHOCTI i 4Yepe3 Te 3alHANM Hiwy HaaTto M’AKOI “KOHCTPYKTUBHOI®
ono3unuii;

— MOBINbHICTb pedopMyBaHHA Ta CTilke HEeJOBWMKOHAHHS HaWronoBHILMX 3aBAaHb KOXHOI cTagii
nepexopny, ski Manu 6 ctaHoBUTK NnaTtopmy AN NepPeTBOPEHb HA HACTYMHIN cTagii;
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— CcnabKiCTb, PO3XUTaHICTb | HM3bKa NEMTUMHICTbL OMILIHO BCTAHOBMNEHMX AEMOKPATUYHNX iIHCTUTYLIN
— cno4yaTtky 4epes MOCTiiHE ranbMyBaHHA pedopM, a MoTiM — 4yepes3 MNPOTUNEXHY KpauHiCTb: 1X
nepmMaHeHTHY KPUTKKY, KOH'IOHKTYpHE pechopMyBaHHS B MapTiHO-TPYMNOBKX iHTEpecax Ta Aeneritumadito
CTBOPIOBAHUX | 3MIHIOBAHUWX iHCTUTYLiN;

— BKOpPIHEHHSA Ta PO3BUTOK HedopManbHWUX IHCTUTYLIA YNpoOOBX MepexigHoro nepiogy — depes
3aTPUMKM 3i CTBOPEHHAM hopMarnbHUX (0diLiiHO BCTAHOBIIEHUX) iHCTUTYLIN, @ NOTIM Yepes irHopyBaHHS
Ta NOCTiVHI HeycniwHi cnpobu pedopMyBaHHS;

— MOCTyrnoBa 3aMiHa 3anuKOBOro MNOCTKOMYHICTUYHOIO aBTOPUTaApM3My HOBWUM OrlirapxiyHo-
KNiEHTENbHUM aBTOPUTAPM3MOM Ha PiBHI MOBEAiHKM MEBHUX rpymn MOMITUYHOI eniTh, 3MiHa BeKTopa
NOMiTUMHOrO pPO3BUTKY Yy Mepiog Mi3Hboro “kKyumiamy” Ta 1oro “BunpasneHHs” [lomapaHyeBoo
PEBOIOLIEID;

— TMPOXOMXEHHs1 CycninbCTBa 4Yepe3 [ABa ICTOTHO BIiAMIHHI eTanu nepexigHoro mnpoLecy:
MOCTKOMYHICTUMHUIA (He3aBepLUEHWIA) Ta aHTUonirapxiyHuim (Moku wo nepebyBae Ha nNovaTkoBiN cTagii,
3HOBY BMEPLUNCH Y IMyXY CTiHY CeneKLii, peCTpyKTypuM3aLii Ta KoHcornigauii HOBOI NONITUYHOI eniTn).

[emokpaTtnyHa TpaHcdopmauist B nocTcouianicTUYHNX KpaiHax, a YkpaiHa i Pecnybnika MNonbla He
BVHSATOK, BiAOyBa€eTbCA 32 OCUTb CXOXUMU CXeMaMu: (popMyBaHHA 4EMOKPATMYHO HanaluTOBaHUX rpyn
B CYCNINbCTBi, KpUcTanisauia BcepeauHi iX MOOEpHi3aToOpCbKOi eniTu i HacTynHWin Npuxig i 4O BRaaw,
CTBOPEHHSI HOBMX MOSITUYHMX IHCTUTYTIB | cepia BignoBigHMX pedopm B eKoHoMiui. [poTe ubomy
nepegysanu nogii, Aki BU3Ha4unm “crapToBi nepeaymoBu” i siki MM HE MOXEMO He BpaTu Ao yBaru, sKLIO
XO4EMO 3PO3YMITU NPUYUHN NEPMAHEHTHOCTI EKOHOMIYHOT KpM3KM Ta cneuundiky NoniTMYHOi MoaepHisaLii B
YkpaiHi.

Mpouec pedopmyBaHHsI NONITUYHOT CUCTEMM YCKIAOHIOBABCS BiOCYTHICTIO MegiauinHux (nepexigHux)
CTPYKTYp, CTBOpPEHMX Ha 0a3i ono3uuinHMX aBTOPUTapHOMY pexumy yrpynoBaHb [11,58], koo B
Pecnybnikn lMonblwa crtana “ConigapHictb”. 3a poku nepebygoBn B YKpaiHCbKOMY CYCNINbCTBI He
KpucTanisdyBanacs xofHa noniTu4Ha cuna, sgaTHa 3anpornoHyBaTu YiTKy nporpaMmy nepetBopeHb. A ToMy
MOAEPHI3aLiiH1A NpoLEec MOBHICTIO BM3HA4YaBcs Bragot. Takui cnocid pedopMyBaHHSA MOMbCLKUN
nonitonor €.Batp knacudikye sik “pecpopma 3sepxy” [11,61] — moaepHisauiiHi iMnynbcn Hagxoaunu 3
OOKy BragHUX CTPYKTyp, ane 3a akTU4HOi BiACYTHOCTI FpoMagsaHCBLKOro cycninbctBa (BOHO He
ccopmoBaHe 1 AO0Ci) — KOHTpomnb 3 OOKy CycninbCTBa BiACYTHIN, WO BUKITMKAE YMOBINIbHEHHS TEMMIB
pedopm Ta baratouncensHi gedopmadiii.

MpoTsrom 80-x lMonbLa cTBoptoe aTpnbyTn AemokpaTudHOI Aepxasmn: KoHcTuTyuinHun i JepxaBHun
TpubyHanu, Bigpoaxye GaratonapTilHICTb, NOMITUYHI CBOGOAM, MOCWMMIOE KOHCTUTYLIMHI rapaHTii ans
iHOMBIQyanbHUX CiNbCbKMX rocnogapcTs. 3 NpMxodoM A0 Bragu moAepHisauinHoi enitn B 1989 p. nicnsa
Bigomoro “Kpyrmoro crtony”, konum 6yno [ocsarHyto gomoBneHoctenm Mk [Monbcbko 06’egHaHoo
pobiTHM4o napTieto, “ConigapHicTio” Ta iHWMMM napTiasMuM Npo noAarbluy CTpaTerito CyCnifibHOro
po3BUTKY, Oyno BiQHOBNEHO ABoManaTHy CTPYKTYpY NaprnaMmeHTy, iHCTUTYT NPe3NaeHTCTBa, MPOrofioeHo
NPVHUMUM NOMITUYHOrO MApaniaMmy — OCHOBY POpMyBaHHsi GaratonapTilHOCTi. [onbCbky Mogenb TuUx
pokiB €.BaTp Ha3uBae “pecopMolo, Y3romxeHo Mixk Bnagoto i onosudieto” [11,67].

PosrnaHemo peTanbHilwe MONiTUKO-BNAAHi iHCTUTYTU YkpaiHu i [Monbwi. BigsHauumo, wo
KOHCTUTYLiAIMK 060X KpaiH 3aKpinnoeTbCsi OCHOBOMOMOXHMI NPUHLMIN OpraHisauii Bnagn — npuHumn ii
noAiny Ha 3akoHoJaByy, BUKOHaBYY Ta CyJoBY.

3akoHogaByy Briagy B 000X KpaiHaX, siki € YHiTapHMMMW, 34IWCHIOITb napnameHtn. B YkpaiHi ue
BepxoBHa Paga — ogHonanaTHui napnameHT, Kyan BxoauTtb 450 HapogHux genytaTis, obpaHux Ha 4
POKMK, IO NpauioloTb Ha NPodeCinHIn OCHOBI. 3akoHK, NpuiHATI BepxosHoto Pagoto i nignucaHi Tonosoto
BepxoBHoi Pagu, HanpaenswTbesa Ha nignuc NpesngeHTty Ykpainn. Y Pecnybniku Nonbla cTpykTypa
naprnamMeHTy MpuHUMNOBO iHwWa. TyT 3akoHogaByy Bnagy 3aincHioe Cenm — HWxHA nanata (460
genytariB) Ta CeHaT — BepxHsi nanata (100 ceHaTopiB), ki ANA BUpILLEHHA 0COBNNBO BaXIMBMX MUTaHb
MOXYTb 06’eHyBaTMCb, yTBOpIOtOUM HauioHanbHi 36opu. KoxeH 3akoHonpoekT, npuiiHATMn Cenmom,
HanpaenseTbea Ha nignuc B CeHat. Akwo CeHat npotarom 30 AHiB He NpuiMae BigNoBiAHY NOCTaHOBY,
3aKOH BBaXa€TbCA MPUAHATMM B pepakuii, 3anponoHoBaHin Cenmom [12,105]. lNpote Ceim mMoxe
BioXxunutn noctaHoBy CeHaTy abGCOMOTHOK GinbLWICTIO rofociB B NPUCYTHOCTI HE MEHLUE MONOBMHU
ckragy genyrartcbkoro kopnycy. NparHy4n BOOCKOHaNUTK NpoLlec 3akoHOTBOpeHHS, Pecnybnika MNonbLia
3anpoBajkye [ABonanaTHUA napnameHT, WO B MepexigHin gepxasi € uinkom BunpaspaHum. Ane,
aHanisytoun ¢yHkuii CeHaTty y BignoBiOHOCTI 3 HOBOK KOHCTUTYLIEKD, aBTOP CXMISETLCA OO0 OYMKM, LLO
Len IHCTUTYT BTPaTMB CBOK pPOSib B 3aKOHOOABYOMY MPOLIECI (4ACTKOBO 4Yepe3 0OMEXeHHs1 Moro npaea
BETO) i NEepeTBOPMBCHA Ha OPYropsgHui opraH. ToOMy NOMbCbKMM Bikamepaniam B HMHILLHBOMY BUrNSAi
aKTMYHO € BWUSIBOM MOBarM A0 AaBHbOI MONbCbKOI Tpaguuii. B YKpaiHi icHyBaHHs gBonanaTHOro
napramMeHTy mae neBHuh ceHc. Lle 3abesneumno 6 wwuplie npegcTtaBHULTBO PEriOHIB B NMapnaMeHTi i
Oinblwy edeKTUBHICTb MPUNRHATUX 3aKOHIB, X04a N CyTTEBO O YMNOBINbLHWIIO | 6€3 TOro AOCUTL MOBINBHUNA
npoLiec 3aKOHOTBOPEHHSA B YKpaIHCbKOMY NaprnameHTi.

| B YkpaiHi, i B Pecnybniui Monblwa npe3ngeHTn € rmaBamMyv AepxaB i rapaHTamu KOHCTUTYLIN,
NPeAcTaBnsOTb AepXXaBy Ha MiXXKHAPOLHI apeHi, 0bupatTbCsi BCEHapOOHMM rofloCcyBaHHAM TEPMIHOM Ha
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n'aTb pokiB. MNMpy LbOMY BOHM MalOTb MEBHI BaXeni BNIMBY Ha BCi BnagHi rinku. MpeangeHT Pecnybnikn
MonbLua TakoXX Mae NpaBo Ha PO3MycK NapnamMeHTy, Ha Npu3HadeHHa Monosu Pagu MiHicTpis, ane BiH He
MOX€e OAHOOCIOHO MpM3Ha4YaTM MiHICTpa 3aKOPAOHHMX CcrnpaB i MiHiCTpa OGOpPOHW, 3aTBEpAXyBaTh
OtomxeT Ta iH. [1.CniBak pobuUTb BUCHOBOK, LIO “MOBHOBA)XEHHS Mpe3ngeHTa obMeXeHi HacTiNnbKu, Lo
noro BceHapogHe 00paHHs BTpadae BCAkMM ceHc” [13,74]. Tomy MOXHa KOHCTaTyBaTu, WO npouec
TpaHcdopMauii MoniTMYHOT cucteMu cydacHoi Pecnyoniku [lonblli CNpsMOBaHM Ha CTBOPEHHS
3axigHOEBPONENChKOI MoAeni naprnaMeHTCbKOoi AemokparTii 3i 3BepxHicTio CenMy Haa nNpe3naeHToM i
Papoto MiHicTpiB.

B YkpaiHi, BignosigHo 0o KoHCTuTYyLIT, BULLMM OpraHoM BuKOHaBYoi Brnaau € KabiHeT MiHicTpis, skun
3abe3neyye AepXaBHUN CyBEPEHITET i EKOHOMIYHY CaMOCTIMHICTb AepXaBW, 3AINCHIOE 1i BHYTPILLHIO i
30BHILLHIO NONITUKY 9K 6e3nocepeaHbO, Tak i Yepes LieHTpanbHi Ta MiCcLeBi opraHn Bnagu, CnpsmMoBYOYM,
KOOPAMHYIOUM Ta KOHTPOIOKUN X OisiNbHICTb.

Y Pecny6niku lMonbli BMkoOHaBYY Brnagy yocobnioe Paga MiHicTpiB, sika 3abe3neyye BUKOHAHHSA
3aKOHiB, KOOPAMHYE i KOHTPOSOE poOOTY opraHiB ypsagoBoi agMiHicTpauii, 3abesnedye BHYTPILLIHIO Ta
30BHILLHIO Oe3neky kpaiHu. Ha micusx, 3rigHO 3 KOHCTUTYUIE, 4O HeAaBHLOrO Yacy BMKOHaBYa Briaga
3gificHioBanaca BoeBoAcTBaMW, ki Oynu  nignopsigkoBaHi  6e3nocepegHbo  Papgi  MinictpiB.  Lle
NopoayKyBaro CBOEPIOHUA PO3PUMB MK HWKYMMMU i BUALUMW OpraHamu Brnagu, a 3HauuTb CTanocs
BiACTOPOHEHHS BNaguv Bif BUPILUEHHA NUTaHb MICLEBOro 3HauyeHHs. icna agmiHictpatmBHOI pedopmu
nig Ha3Bow “EBpona perioHiB”, ska BCTynuna B cuny 3 cidHsa 1999 poky Binbynocsa ykpynHeHHs BOEBOACTB
(3 49 cdopmoBaHo 16), BiOpOMKEHO NOBITU (Ha KWTaNT HalMX panoHIB) i Nepepo3noaineHo dyHKLUil
BMKOHABYOI Bragau, KOMM 3a CTONMLEK NUAlTbCA MUTAHHA 3aranbHOHAUiOHANbHOrO Xapakrepy, a
perioHanbHi npobnemu BUPILLYIOTLCS Ha MiCLSX.

| B YkpaiHi, i B Pecnybnikn [Nonbla Ha KOHCTUTYUINMHOMY PpiBHi 3aKpinneHo CydoBy Brnagy sk
piBHOMpPaBHY i CaMOCTiHY B CUCTEMi [OBOX iHLWWX TFNOK BnaguM — 3a-KOHOL4ABYOI i BMKOHABYOI, a
npaBocynas, gk ocobnmBa (YHKUIA OepXaBW, 34iINCHIOETbCA BUKIKOYHO cydamu. B obox agepxaBax
BM3HAYEHO OCHOBHI 3acaau OEeMOKPaTUYHOrO CYLOYMHCTBA: 3MararnbHiCTb CTOPIH Yy CYyAOBOMY pO3rnagi
KpUMiHanbHOI cnpasBu, NOBHe (iKCyBaHHS CyAOBOr0 MPOLECY, MOXIIMBICTb anensilinHOro OCKap>KeHHS
pilLeHHs cyay.

Y Pecnybniku MNonblwa daktnyHo 36epernaca cygoBa CUCTEMA, BM3HadeHa 3aKkoHOM MNpo YCTpin
3aranbHux cydis 1985 p. 3miHeHO nvwe NpuHUMNM cygouvmHCTBa. 3aranom cygosa cuctema B [lonblui
Oinblw gudepeHuinoBaHa, Hik B YkpaiHi. CBigyeHHAM uboro moxe 6ytu [epxaBHui TpubyHan,
creujianisoBaHU oOpraH KOHCTUTYLIAHOI  IOCTULiT, $SKAW BUpIWYE CApaBM NPO  KOHCTUTYLIHY
BiANOBiAANbHICTb NOCaA0BKUX OCIO.

3aranom, aHani3yloun HasiBHi NOMNITUKO-BRagHi iIHCTUTYTU YKpaiHW Kpi3b NPM3My NONbCbKOro 4OCBIAY,
MOXXEMO KOHCTaTyBaTu, WO iCHylo4a B Halin gepxasi Mogenb € AOCUTb AieBo0 (hOPMOKD opraHisaduii
Bnaaun. Npote He3agoBINbHWIA CTaH EKOHOMIKM, IHCTUTYTIB rPOMagsHCBLKOro CycninbCTBa Aac€ nNiacTaBu
CTaBUTU Nig CYMHIB e(dEeKTUBHICTb HasBHUX MOMITUKO-BNAAHUX iHCTUTYTIB. Binble Toro, TyT MOXHa
roBOPUTU NPO iICHYBaHHSA NEBHOrO NOABIMHOrO CTaHAAPTY: KOHCTUTYLINHOT (AekopaTUBHOI) Moaeni Brnaau i
Ti€l, Wo iCHye B peanbHOCTI | € HaATO BiAMIHHOIO BiA4 MOoAenen, WO iCHYTb B AEMOKpaTUYHUX epXaBax,
TOGTO iCHye 3Ha4yHa po36ikKHICTE Mk KOHCTUTYUiED AK HOPUONYHUM OOKYMEHTOM i DaKTU4YHUM CTaHOM
oo it AOTpUMaHHS.

[nsa 3anobiraHHa UbOMY HE BapTO MEXaHiYHO KonitoBaTW AOCBIA iHWKUX KpaiH, i Pecnybnikm MNonbLyi
— K KpaiHW, Ska BAano BUpILIYe 3aBOaHHSA MOAEPHI3aLil 3a npuHUMNOM “pedopma 3BepXy’ — 30KpeMa,
ane i He BpaxoByBaTu 1oro 6yno 6 NoMUIKo.
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SEXWITH A HOLLOW BODY:
LACUNAS IN DISCOURSE ABOUT HOMOSEXUALITY IN RUSSIA
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In the new Russia, some people experience exclusion from citizenship. This exclusion is based on
different claims of identity: lesbians and gay men are among those who are excluded. Though in some
states the mechanism of this exclusion is expressive so long as it is inscribed in the law manifestly, in
Russia the mechanism is hidden in the field of silence: the articulated field of discourse on homosexuality
is full of lacunas. While the most productive speakers are certainly LGBT activists, the most passive ones
are the officials. These forces come into discursive play where rights are at stake. The purpose of this
paper is to uncover the regulative features which silence entails in the Russian discourse on
homosexuality.

Key-words: Homosexuality; Russia; discursive silence; human rights.

1. Introduction

It is almost twenty years since Russia started to move towards liberalisation of the individual life of its
citizens. Subjected to the Soviet state’s ideological regime, the citizens of the USSR were incapable of
acting independently in public due to actual and presumable sanctions for various sorts of ‘violations’ of
the Soviet order. From the beginning of the 1990s Russia claimed to be building a free and democratic
society in which a human is granted ‘independence’ through respect for her rights. But the understanding
of who may count upon human rights has turned out to be debatable. Some people have clearly been
excluded from the category of possible rights possessors.

Homosexuality is one feature of those who are excluded. It is not criminalised. Neither is it treated in
psychiatric institutions. The mechanism of this exclusion is silence. Homosexuality is regarded as
something that is definitely not appropriate to speak about in various settings. Hence, the articulated field
of discourse on homosexuality is poorly developed: a small number of social actors speak up. While the
most productive speakers are certainly LGBT activists, the most passive ones are the officials. These
forces come into discursive play where rights are at stake.

The purpose of this paper is to uncover the regulative features of the Russian discourse on
homosexuality. In this regard it is necessary to take into account both sides of the story: the one that is
articulated together with one that is unsaid. | argue that what is not said and what is silenced matter. By a
variety of means the unsaid shapes the articulated discourse on sexuality in Russia. Taking into account
the fact that silence is the main ‘rhetoric’ of the authorities it is possible to suggest that it is used to
discipline the subjects of the discourse under discussion. Silence seems to be brought into action when
articulated prohibitions can no longer be enforced. In the next section | outline the history of the discourse
on homosexuality in Russian law in order to find the point at which silence became a preferable means of
authoritative speech.

In section 3, | provide further information on the specific subject of my analysis. The article arises
from an empirical study of the discourse propounded by Russian LGBT organisations. The details of the
study are provided in that section. In section 4, | consider the potential correlation of LGBT organisational
discourse with the discourse of the powerful. Despite the fact that it is basically constituted from silence, |
have tried to see exactly how the discursive lacunas unconsciously directed by authoritative power
govern the homosexual body. Hence, section 4 is dedicated to the deconstruction of silences in
authoritative discourse, that is, Russian law and policies on homosexual issues.

The production of lacunas in the discourse may not be a result of the officials’ intentions, though the
result of their workings quite obviously follows the official line of treatment of homosexuality in Russia.
The silence of the powerful constitutes what others may say. This connection between lacunas and the
speakable is the main concern of this article. The analysis in section 5 will show how discursive forces
work to make up LGBT organisational discourse and its subjectivities, using the example of strategies
employed by the Russian LGBT organisations to argue for same-sex marriage.

2. From Sodomy to Buggery

The history of the legal condemnation of homosexuality in Russia is inseparably linked to the
authoritative power of its rulers. The foreigners who visited Russia in medieval times were shocked by the
attitude of the Russians towards what they called ‘sodomy’: it seemed that the ‘sin’ was regarded as
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something natural and essential by the locals (Kon, 2005: 321-322). At the same time, Europe was cruelly
persecuting homosexuality, burning its practitioners at the stake and drowning them in European rivers.

However, Russian tyrants were on hand to ‘rescue’ the situation: it was lvan the Terrible who for the
first time claimed to condemn ‘sodomy’ in the law (see, ‘Council of a Hundred Chapters’, Tsar's Word 29
and Chapter 33). This prohibition concerned the clergy. Then Peter the Great introduced penalties for
homosexual practices in the army (see, Art. 166 of his ‘Statutes’). But it was during the reign of Nicholas |
that the Criminal Code of Russia, devised on the German model, was enacted in 1832. The emperor was
known as the ‘policeman of Europe’ for his irrepressible desire to suppress uprisings all over the
continent. He was also the initiator of censorship law in Russia and of the intelligence service.

This date marks the criminalisation of male homosexual desire in Russian legal discourse. There is
no evidence that paragraph 995 of the Criminal Code 1832 which punished homosexual intercourse was
extensively enforced. But it undoubtedly provoked discussion (Nabokov, 1902) and contributed to certain
changes in the legal discourse on homosexuality. Perhaps criminalisation was the first step towards and
the very mechanism of doing silences in law and politics, pronouncing homosexuality at the same time.

The Soviet revolution of 1917 ushered in a period of liberalisation of the body in discourse. Up to a
certain point, Russia made significant progress in achieving individual freedom from any oppression. Male
homosexuality was decriminalised and, moreover, homosexual discourse flourished in poetry (especially
lesbian poetry) and literature. But recriminalisation of homosexuality seems to have been an evident task
of the new tyrant of Russia. In 1934, Stalin included clause 154a in the RSFSR Criminal Code which
provided imprisonment for a period up to 5 years as the punishment for voluntary ‘sexual relations of a
man with a man (buggery)’.l The intentions of its enactment are clearly stated in police Chief’s report to
Stalin: he sought to enforce means of fighting with male prostitution and public manifestation of
homosexual intercourse (Healey, 2008: 227). But this clause is a nation-building law, as well, so long as it
promoted battle with ‘alien class elements’ and ‘social anomalies,” setting up the good Soviet citizen
image, to whom does not fit homosexuality (ibid: 229-232; see, as well, Gorky, 1934).

This is the very point in time when homosexuality is being merged into the field of silence, because
what we witness here is the birth of ‘sovietnormativity’ — a normative order of prescriptive Soviet rules of
conduct based on reference to ‘traditional’ values of everlasting heteronormativity (see, for example,
studies by Geiger, 1968, Stites, 1978, Rotkirch, 2000): ‘official persecution of lesbians and gay men in
Russia — whether through legal or extralegal means — took root in the systematic obliteration of privacy
and individuality undertaken by the Soviets’ (Gessen, 1994: 6). This normativity turned out to be
gendered, hence, women were supposed to perform their traditional normative role. Lesbians, then, were
subjected to compulsory medical treatment (Gessen, 1994: 17) so long as they failed to perform that role.

The Soviet ‘buggers’ officially lost their legal subjectivity in 1993, when amendments to the Criminal
Code were issued which cancelled clause 121.1 (a more recent descendant of clause 154a).
Homosexuality, then, became decriminalised once more. But the continuity of ‘sovietnormativity’ could not
allow homosexuality to come to the surface of discourse. The hidden nature of talk on sexual matters —
and homosexual matters especially — continued to govern legal and political (public) discourses in Russia.

3. Hear the Speakers

This brief analysis of the normative order of Russia in regard to homosexuality has been undertaken
as a preliminary archaeological study of Russian legal discourse on homosexuality.2 It has made it
possible to draw some general conclusions as to how the normative order has been shaped: digging up
the features of the order, it is possible to see which things are considered legal and illegal, which ones
are considered moral and immoral, which notions are considered truthful and false. ‘Sovietnormativity’
constructed a certain hierarchy of discursive formations, including some within and excluding others from
the enunciative reality.

This section concerns a different part of the discourse on homosexuality in Russia. | have
investigated the contributions to the discourse made by the most active elements within it: Russian LGBT
activists. The empirical study discussed here includes a discourse analysis of the arguments for rights
which LGBT activism has produced. Taking into account the context of the activists’ work, | have sought
to find out ‘how is it that one particular statement appeared rather than another?’ (Foucault, 1972: 30).

LGBT activism in Russia emerged in the era of changes, when the Soviet state was announced to be
in need of transformation. Certainly, one of the most important tasks for activism at that time was the fight
for decriminalisation of voluntary male homosexual intercourse. Although the correlation between actual
decriminalisation and the influence of activism on this reform is not clear, some organisations were
actively engaged in this debate.® When homosexuality was decriminalised in Russia in 1993, it also
marked the end of gay activism to some extent. The organisations which seemed to achieve their final

1 All the laws and court rulings quoted are translated by the author.

2 A more detailed analysis see in Kondakov 2008 and the literature referenced therein.

% See ‘Life under the Act’ (Krilija) available from: http://www.krilija.sp.ru/publications2.html [Accessed on
05.05.2010]
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aim so quickly were reconstituted as gay tourist agencies, glamour reviews, and, lately, dating web-sites,
or were simply disbanded.

However, their work was important in regard to the ‘invention’ of homosexuality in Russia. What is
‘gay’ was shaped in the 1990s thanks to these organisations. But the time has come to ‘reinvent’ gayness
in the here and now. Since 2005 one may notice a second wave of LGBT community institutionalisation:
gay and lesbian organisations have been founded in Moscow, Saint Petersburg, Arkhangelsk, Tyumen,
Perm, and other cities and towns in Russia. Their aims are located in the discourse of rights — they claim
to fight for and protect LGBT rights, the lack of which we supposedly suffer.

An orientation towards human rights talk is a feature that defines the second wave of LGBT activism
in the new Russia, and thus became a criterion of my research. | identified 15 LGBT organisations which
declare the fight for rights as the main concern of their work with the community, society and authority.
The other organisations — such as HIV centres, dating and tourist agencies — which also target gay men
and lesbians, were not within the scope of the research, because what they provide is a service to resolve
certain personal problems without entering into the political realm where the fight for rights is conducted.
Discourse analysis undertaken in this research has aimed to uncover the subjectivities constructed within
the rights discourse which organises the ‘conduct of conduct’ in the social field.

The 15 organisations are all represented on the internet. Ten of them have their own websites and
another 5 maintain their web-pages in the Russian social network vKontakte (a local analogue of
Facebook). The web materials provide a variety of information on strategies, events, accounts, views,
places, and so forth of the organisations. | examined all of the material on these websites (including
charters, reports, news items, pictures) in the search for statements that concern rights and claims for
rights. What | was interested in was the argumentation made for (or against) rights. | found that 4 NGOs
prioritise a rhetoric of equality in claiming for rights (GayRussia, Equality, Marriage Equality and Ural-
Positive). Eight NGOs prioritise a rhetoric of tolerance (LGBT Rights, Coming-Out, Gender-L, Circle-
Karelia, Krilija, LGBT-Network, Rakurs and Rainbow Syndrome). Three organisations state that protection
of rights is their aim, however, their texts do not go further than this statement (LesbyPartyA, Maximum
and Rainbow House). This analysis confirmed my initial hypothesis that rights arguments would possibly
divide into two groups: tolerance arguments and claims to equality.

The purpose of the second stage of the analysis was to collect comments from the heads of these
organisations on the topics of human rights, state authorities and same-sex marriage, in order to clarify
some points and to double-check my initial findings. It appeared that there was a strong correlation
between arguments for equality of rights, a resistant attitude towards the authorities and claims for same-
sex marriage, on the one hand; and, on the other hand, a correlation between tolerance arguments, a
favourable attitude towards the authorities and claims for civil partnerships (or a dismissal of this topic
from the discourse altogether). The further comments were gathered in an e-mail survey. Fourteen out of
the 15 organisations responded to the survey.

The discourse analysis was then continued in order to track statements back to their meanings. My
aim was to find out how discourse organises its subjectivities. In this regard Foucaultian discourse
analysis is very helpful insofar as it tries ‘to show how institutions, practices and even the individual
human subject itself can be understood as produced through the workings of a set of discourses’ (Potter
& Wetherell, 1994: 47). Thus, the task of analysis ‘consists of not — of no longer — treating discourses
as groups of signs (signifying elements referring to contents or representations) but as practices that
systematically form the objects of which they speak’ (Foucault, 1972: 54).

When analysing discourse in this way, one sees the effects of governmentality. The disciplinary
function of governmentality is the mechanism that shapes the subjects of discourses. Foucault
considered governmentality to be dispersed in a society and dependant on different sorts of powers. |
believe in the Russian setting this governmental function of discourse is closely linked to state power.
Wendy Brown argues that a ‘full account of governmentality . . . would attend not only to the production,
organization, and mobilization of subjects by a variety of powers but also to the problem of legitimizing
these operations by the singularly accountable object in the field of political power: the state’ (Brown,
2006: 83). Russian reality makes it even more evident that the state is a considerably influential power
relevant to the organisation of the modus vivendi of the people in general.

Governmentality may take different forms. In this work at least two modalities of governmentality are
investigated: the one that follows from silence and the one that goes together with the articulated part of
the discourse. Silence organises marginalised subjects, while enunciative field shapes the
marginalisation. Both modalities are reliant on the state insofar as the first is driven by it and the second is
legitimised by it, as Brown suggests.

Hence, before going into details of the articulated discourse, it is necessary first to take a closer look
at the silenced one. The analysis of the ‘unsaid’ is troubled by its very essence: what is not said is difficult
to capture for interpretation. In order to do so, however, it is possible to follow a certain line of analytical
actions. | have distinguished hypothetically three different elements of the unarticulated domain: ‘sub-
discourse’, ‘lack’ and ‘the unspeakable.’
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4. The Discourse of Silence

4.1 Sub-Discursive Homophobia

Some meanings evidently lie between the lines. In other words, things are meant to be unsaid and
are purposely hidden beneath articulated statements, constituting the sub-discourse under the articulated
one. They may be identified relatively easily by tracing the history of pronounced ideas and closely
studying both the text and its context. The sub-discourse is meant to be recognised, hence, it constitutes
a part of the normative order, shaping things that are supposed to be left unsaid. | shall provide
illustrations of this sub-discourse taken from two important legal norms concerning homosexuality that are
currently operating in Russia.

Going back to 1993 when homosexuality was decriminalised in Russia, it is necessary to add that a
discursive shift did not happen then: homosexuality was erased from the law, but its aura of illegality, of
the prohibited and censored was not dismantled. Decriminalisation was a simple matter of conformism by
the new Russian government with the requirements of its European partners (Gessen, 1994: 24-25). To
the extent that Russia desired integration with the international ‘civilised’ community, it had to eliminate
discriminatory legal norms such as clause 121.1. But the ‘sovietnormativity’ that continued to govern
Russian legal discourse could not be eliminated so easily. In 1997, when the new Criminal Code was
enacted, homosexuality reappeared there again.

Clause 132 of the new Criminal Code is constituted by a sub-discursive regularity: it does not punish
voluntary homosexual relations, but it is specified in the clause that ‘buggery’ and ‘lesbianism’ performed
with the application of violence are punishable (clause 132.1). So homosexuality is both decriminalised
and subjected to the Criminal Code at the same time. Homosexual assault is separated from
heterosexual assault, because these two sexualities may not be imagined as equal by the legislators:
heterosexuality is meant to be normal, while homosexuality is perverse. Moreover, female homosexuality
is treated equally in Russian legal discourse from this point onwards. It seems like a mockery of the
‘European values’ which promote gender equality throughout the world and, in particular, presumably
forced Russian legislators to get rid of the criminalisation of homosexuality.

The same situation occurred in the medical discourse on homosexuality in Russia. When the
authorities adopted the classification of illnesses accepted by the World Health Organization (ICD-10) in
1999, they at the same time hastened to issue a clinical manual, ‘Models of Diagnostics and Treatment of
Mental and Behavioural llinesses’, approved by the Order of the Minister of Health of the Russian
Federation Ne 311. Section F65 of the Manual (‘Disorders of Sexual Preference’) describes the sexual
norm in Russia, which, according to it, consists of heterosexuality and monogamy. And ‘a disorder of
sexual preference means any deviation from the norm of sexual behaviour, irrespective of its displays and
intensity’.

The meaning of this sub-discourse is evident and intended: homosexuality is still abnormal, no matter
what Western doctors think or prove about it. If earlier male homosexuals were regarded as criminals and
lesbians were regarded as diseased, in the new democratic Russia the sex of the subject makes no
difference any more: they are both diseased criminals from now on. Clause 132 of the Criminal Code and
the Medical Manual seem to work in very close liaison with each other: they approve the stigmatisation of
the homosexual subject and contribute to the two most important sub-discourses on sexuality — the
criminal and medical ones. Homophobia is inscribed in the Russian law.

4.2 A Lack of Family

According to Foucault, ‘a lack’ ‘instead of being inside seems to be correlative with [the enunciative]
field and to play a role in the determination of its very existence’ (Foucault, 1972: 124). The role of the
‘lack’ is to be ‘a characteristic of an enunciative regularity’ (ibid). What is articulated existentially lacks
references to the unsaid: they determine its existence while it determines their existence at the same
time. The two elements are alienated from one another. In this case, the unsaid is not meant to be
unsaid, but it is essentially placed in the realm of silence.

This sort of silence may be found in Russian family law. Recognition of same-sex families has not yet
been achieved in Russia. However, Russian family law does consider gays and lesbians to be its subjects
in the sense that we are governed by it by being alienated from its articulated regulations. Homosexuals
are subjected to the law in order to constitute the normative heterosexual monogamous family based on
‘traditional’ never existed dogmas.

The Family Code of the Russian Federation (1995) does not straightforwardly exclude gays and
lesbians from those who enjoy rights of matrimony: there is not even a word about homosexuality in the
text of the law. Nonetheless, the Code specifies that ‘in order to register a marriage mutual and voluntary
consent of a man and a woman, who are entering into a marriage, is required’ (clause 12.1, my
emphasis). Homosexual couples are excluded from marriage by the regulative function of ‘a lack’, being
composed not of a man and a woman respectively.

An attempt to challenge the heteronormativity of family law was brought before the Constitutional
Court of the Russian Federation in 2006. The court considered a claim by two gay men to be registered
as a married couple (N 496-O, 2006). The claimant in the case argued that clause 12.1 of the Family
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Code was unconstitutional. But in the perverse imaginary of the powerful a homosexual man has the
same right to marry as a heterosexual man, because the homosexual man still has the right to marry a
woman. The Court stated that:

the Constitution of the Russian Federation and international legal norms act on the premise that one
of the purposes of family is the procreation and upbringing of children.

Considering this and the national traditions of family that regard it as a biological union of a man and
a woman, the Family Code of the Russian Federation states that the regulation of family relations is to be
fulfilled — particularly — in accordance with the principles of the voluntariness of a marriage union of a man
and a woman, the importance of bringing up children in a family, and care for their welfare and
development (N 496-0, 2006: 3).

In the legislators’ imaginary an ideal family is a social unit in which ‘relations are built upon mutual
love and respect’ (clause 1.1). The regulation of family relationships is realised according to ‘the
principles of voluntary conjugality between a man and a woman, and equality of the rights of spouses in
the family’ (clause 1.3). It is the family that is supposed to establish traditional gendered roles and
perpetuate reproduction. It is the family in the heteronormative sense of the word in comparison to which
any other sexuality is a lack surrounded by silence.

4.3 The Unspeakable Realm

The third element of silence, | suggest, is the unspeakable: the ideas that are relevant to a statement
but which are left unsaid due to a normative conception of what is right and what is wrong. One knows
about them only because they might be said in a different social or historical reality. Unspeakable ideas
are ignored in discourse, doomed to be kept in silence. They are not meant to be deliberately silenced or
censured. The silencing of unspeakable ideas is a ‘social pact’ between the speakers governed by the
discourse itself. They organise the silent subject of the discourse by banishing it to the domain of the
censured and unspeakable.

The unspeakable is discernible in the interpretations of Russian law that could be applied to protect
the rights and liberties of gays and lesbians, but are never so applied. This silencing in law produces a
legal reality in which there is no homosexual subjectivity despite the fact that a different reality is possible.
For example, in some countries today, antidiscrimination law protects gay men and lesbians from
homophobia4 and ombudsmen work to ensure respect for the rights of all people, LGBTs included.
Hence, | examined the relevant documents concerning antidiscrimination law and the ombudsman in
order to analyse the equivalent situation in Russia.

Russia has no antidiscrimination law specifically concerning ‘sexual orientation.” However, what
Russia has is antidiscrimination law in general. The Constitution of the Russian Federation acts to protect
a ‘human, his rights and liberties’ (Clause 2). And the Criminal Code of Russia explicitly lists those
‘humans’ whose rights are protected: ‘Discrimination, that is a violation of the rights, liberties or lawful
interests of the human and the citizen on the ground of his sex, race, ethnicity, language, origin, property
status and official position, abode, religion, beliefs, membership in social associations or any social
groups, shall be punished...’ (Clause 136.1). This list is repeated in several Criminal Code articles.
Notably, ‘sexual orientation’ or anything relevant to that notion is not listed; hence, legally speaking it may
not be regarded as a ground of discrimination.

However, the term ‘social group’, which is included in the law, may be applicable to protect the rights
— and even lawful interests — of lesbians and gay men. The notion of ‘social group’ is very well protected
from discrimination; it is entitled to enjoy human rights, but it is legally undefined. What exactly it means to
be considered a member of a ‘social group’ cannot be found in the Russian law. Therefore, it requires an
interpretation from the courts to be applied to gays and lesbians. Yet, judges remain silent.

In 2007 LGBT activists tried to force the court to interpret the LGBT community in terms of a ‘social
group’ recognised in the law. They claimed that a leader of the Russian Muslims had violated clause 282
of the Criminal Code,5 when he called for the bashing of gays and lesbians. The appeal to condemn the
mufti was not accepted by the Russian prosecutors, so it did not reach the court. The prosecutors stated,
based on the conclusions of a professor at Moscow University made at their request, that clause 282
could not be applied, because ‘sexual minorities are not representatives of a social group, they are a part
of a deviant group together with criminals, drug addicts and other people who have different deviations
from acceptable behaviour’ (Kochetkov (Petrov) & Kirichenko, 2009: 344, my translation).

* There is antidiscrimination law in many states of Europe, South America, North America and Africa, in Australia
and some others. See, for example, an ILGA report, ‘State-sponsored Homophobia: A world survey of laws
prohibiting same sex activity between consenting adults’ by Daniel Ottoson, 2010, on:
http://old.ilga.org/Statehomophobia/ILGA_State Sponsored_Homophobia 2010.pdf [Accessed on 10.03.2011].

® This clause prohibits “actions aimed at the incitement of national, racial, or religious enmity, abasement of human
dignity, and propaganda of exceptionality, superiority, or inferiority of individuals by reason of their attitude to
religion, national, racial affiliation, language, origin and belonging to any social group, if these acts have been
committed in public or with the use of mass media.”
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This interpretation of the law may be regarded as a violation of rights in itself. And perhaps in another
country the ombudsman would point this out. But the Russian ombudsman’s reports, which are supposed
to discover defects of legal practice in the implementation of antidiscrimination law, ignore homosexuality:
neither of his reports says a word about gay men or leshians suffering violation of our rights. The reports
always contain a number of problems which may be openly discussed:® prisoners’ conditions, the routine
of military service, issues of immigrants. But they never touch upon the unspeakable: the level of poverty,
continuing social inequality, terrifyingly bad medical treatment, Kremlin-orchestrated arbitrary
government, or gay and lesbian rights.

| wrote to the ombudsman to ask why gay and lesbian issues are never covered in his reports. In his
official response to me,7 it is said that “there are very few complaints per year from sexual minorities” that
reach his office. Therefore, “it seems unreasonable to cover this topic in every annual report.” According
to the letter, the complaints usually regard bans of ‘gay-parades’ (the Prides) and refusals to provide
premises to LGBT organisations. From the point of view of both domestic and international laws, these
complaints fall within the domain of human rights; hence, they also fall under the jurisdiction of the
ombudsman. Even though there were few complaints, this could hardly be regarded as an excuse to
exclude the issues from the ombudsman’s official reports. Moreover, the small number of complaints
rather testifies against trust in the ombudsman’s work on the part of the LGBT community than about the
real situation around gay and lesbian problems in Russia.

What this situation shows is a kind of toleration towards homosexuality from the ombudsman and the
interpreters of the law: they refrain from intervention in the status quo by being silent about homosexual
issues. Hence, so long as homosexuality resides on the list of unspeakable ideas, they maintain
continuity in the denial of rights. ‘Tolerance of this sort can easily coexist with ignorance and can certainly
coexist with contempt’ (Phillips, 1999a: 28). So the silence prevents any knowledge about homosexuality
from entering the discourse of rights. As Sarah Lamble puts it, ‘legal discourses and organisational
rationalities constitute queer bodies and sexualities as unthinkable and unknowable’ (2009: 112). At the
same time it should not be regarded as a matter only of the state’s intentions. Such a view fails to capture
the social, institutional and political forces that also lead to unspeakability (ibid: 113-114).

5. The Articulated Discourse

The Russian official discourse on homosexuality is shaped by hidden homophobia, constituted by the
alienation of non-heteronormative sexualities and constructed with unspeakable and ignorant ideas about
the homosexual subject. In this situation the homosexual body is denied its existence. At the same time
this other sexuality is indulged with articulation — but in terms of deviance. Hence, homosexual discourse
in Russia is a discourse of sex without a body. And it should be acknowledged that the sex is perverted.

What does it mean for a subject of the discourse to be constituted of sex but not the social body,
when the body is merged into the domain of the unspeakable, embraced within a normative order? |
suggest that it produces two different strategies of resocialisation of the body: resistance to sex and
resistance to silencing. These strategies then convene two different rhetorical discourses: the one of
tolerance and the other of equality. These arguments form the discourse of the Russian LGBT
organisations, as the following analysis shows.

In order to illustrate the different approaches of the LGBT organisations, | will focus on the strategies
deployed to claim the right to same-sex marriage in Russia. In this regard the NGOs may be divided in
two groups: a. the tolerance group consists of eight organisations whose work is dedicated to the
invention of a form of same-sex marriage which will be unknowable and unnoticeable to the public; b. the
equality group is represented by four organisations who claim equal legal recognition of same-sex
marriage in Russia now.

5.1 The Body Adjusted to the Closet

The first group is very well organised: it has a headquarters in Saint Petersburg and associated
organisations in different parts of Russia. Three of these organisations are registered by the Russian
authorities (being the only registered LGBT organisations in the country so far as legal recognition of
anything homosexual other than in terms of perversity is concerned).

® See, for example, ‘The Ombudsman’s Report 2009’ (issued in 2010). Available from:

http://ombudsmanrf.ru/index.php?option=com_content&view=article&id=718:-2009-&catid=6:2009-11-02-08-41-
14&Itemid=29 [Accessed 1 June 2010].

" The response was mailed to me by the ordinary postal service, and is posted on my research web-page:
https://sites.google.com/site/russianlgbtresearch/hot-news-1/perepiskasupolnomocennym.

® This leaves three organisations unaccounted for: one of them represents an extreme queer-anarchy standpoint and
acts basically through the language of art; the other two organisations seem to have an unclear position and probably
exist as a feeble experiment.
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The approach of the tolerance group towards same-sex marriage is described in a booklet, ‘Family
Rights of Gays and Lesbians in Russia’ (hereinafter referred to as ‘Family Rights’).9 The strategy
expounded in ‘Family Rights’ is then used by the organisations’ activists in their advocacy activities: a hot
line on family rights is open 24/7 and monthly seminars are organised in order to explain the points of the
strategy and to help gay and lesbian couples to realise these family rights in their everyday lives.

‘Family Rights’ is a legal manual written by the governmentality of homosexual discourse in Russia.
Same-sex couples are imagined there as heterosexual bodies who experience certain difficulties in
adjusting their relationships to the existing legal matrix. The text describes procedures of making one’s
own same-sex marriage with the legal tools in the given circumstances. In order to follow the strategy one
has to acknowledge that what she does is perverted, so it must be done in the secrecy of silence. The
same-sex marriage proposed in the book is a copy of heterosexual marriage: its only difference is that it
is done not by a single legal action of registration, but is arranged with the help of a number of contracts
which make the same-sex marriage look like its heterosexual model and at the same time do not appear
on the surface at all.

Heterosexual marriage in Russia is sexualised to the extent that its legal recognition depends on
presumable sexual intercourse between a man and a woman that ideally leads to the appearance of
children. The strategy of ‘Family Rights’ is to desexualise marriage, turning it into a set of contractual
relations of two persons irrespective of their sex and ‘sexual orientation.” In this regard a marriage is a
conjugal cohabitation of two persons who also share property rights and responsibilities between each
other. The Civil Code of the Russian Federation provides different possibilities for persons who would like
to share common property in the same way as married heterosexual couples. Contractual relations could
set a share of each person’s income that is divided between the parties one way or another. An
apartment and other property could also be divided by contract. Succession rights could be regulated by
each partner’s will.

‘Family Rights’ suggests how to arrange even the symbolic dimension of marriage in accordance with
its heteronormative understanding. In Russia a wife is supposed to take her husband’s family name and
to discard her father’'s name when she enters into a marriage. Well, the law does not prohibit any person
from doing the same: one of the partners of the same-sex family imagined in the book might change her
or his name by means of the appropriate legal procedure. The homosexual bodies who enter into a same-
sex marriage in accordance with the book should be homosexual to the least extent possible: they occupy
the space which is left to them by the Russian legal discourse — a lacuna behind normativity and the
articulated narrative.

The second chapter of the book concerns kinship. According to Russian law, a single person can
adopt a child. ‘Family Rights’ advises that in this case it is better to be silent about your sexual orientation
in front of the social workers and the court who make the decision as to whether one can be a parent or
not (p. 12). Homosexual couples can also resort to the help of surrogate fathers and mothers. In both
cases only one partner of the family can officially become the parent of a child. The second partner may
get the status of a guardian with the help of a relevant contract.

‘Family Rights’ shapes a same-sex marriage that has nothing to do with homosexuality: it is a
marriage in which sexuality is hidden in the secrecy of the private. The homosexual body is publicly
presented as a person with no sexual attitude — they are simply a legal person, a ‘body corporate.” As a
gay activist points out, talking about LGBT people, “it is necessary to stop considering them as somehow
special; it is necessary to stop considering heterosexuality to be special, as well. Homosexuality and
bisexuality are given facts of life of a society. Hence, one has to deal with it like he deals with facts.”® But
what is special about homosexuals is our sexuality. Should we ignore it as tolerance arguments force us
to?

‘Family Rights’ is constituted with the tolerance which, in Wendy Brown’s words, ‘is exemplary of
Foucault's account of governmentality as that which organizes “the conduct of conduct” at a variety of
sites’ (2006: 4). The influence of the authoritative discourse on the effect that the arguments of tolerance
cast is quite noticeable. This is tolerance that ‘entails suffering something one would rather not, but being
positioned socially such that one can determine whether and how to suffer it, what one will allow from it’
(ibid: 26). It is authoritative discourse that makes possible this dimension of tolerance — ‘a posture of
indulgence toward what one permits or licenses, a posture that softens or cloaks the power, authority,
and normativity in the act of tolerance’ (ibid).

In the arrangement of a marriage in accordance with ‘Family Rights’ one can see the ‘tolerance
bargain’ introduced by the powerful: the conditions of the bargain work best ‘for societies in which power
is relatively evenly distributed. Since toleration is most commonly called on to regulate relationships

% ‘Family Rights of Gays and Lesbians in Russia’, 2009. Saint-Petersburg: LGBT-Network. Available from:
http://Igbtnet.ru/publications/Igbtfamily.pdf [Accessed 22 April 2010].

% The text is available from: http:/lgbtnet.ru/publications/mythsandfactslgbt.pdf [Accessed 26 April 2010]. The
quote is given in my translation.
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between minority and majority groups, the implied bargain is far more contentious’ (Phillips, 1999b: 127).
The bargain forces lesbians and gay men in Russia to exist in the lacunas of silence and to get rid of the
sexualised features of homosexuality. What is left is a hollow instead of a social body. Moreover, we are
supposed to recognise that our sexuality is perverse, that is why we hide it. Do we actually need LGBT
activism to make us invisible if these actions are already quite successfully performed by the authorities?

5.2 Coming-out from the Unsaid

The other group of LGBT organisations is far less nhumerous. As mentioned above, it consists of four
NGOs. These NGOs are less organised, they have no centre of power or registered status. The
organisations are marginalised by their colleagues as well.! The main reason for this is that their position
is too politicised and politicisation of the fight for gay and lesbian rights is exactly what the other group of
LGBT organisations argue against.12

The politicisation of the equality group is conditioned by the equality arguments which they use.
Equality arguments in an unequal society may appear as a discourse of resistance to the existing social
and political powers (Cossman, 1994: 32). And in Russia, equality arguments are employed to claim that
homosexuality should be equally respected by law. Since the existing political power fails to provide this
situation, it is therefore argued that the authorities do not respect the Constitution (this is especially
stressed in the Programme for Marriage Equality which will be discussed further below).

In this debate the sexuality of the subject who claims equality is important so long as homosexuality
is the ground on which equality is currently denied. The homosexual body seeks visibility in the public
domain of law, the body resists being understood in terms of deviation and consequently silenced. This
argumentation is based on comparisons of the conditions of lesbians and gay men in Russia and other
parts of the world where LGBT people are granted equal rights. The Programme of the All-Russian
Movement for Marriage Equality (hereinafter referred to as ‘The Programme’)13 is crucial at this point,
because it argues that same-sex marriage should be equally recognised by the Russian authorities.

The formal absence of any prohibition on same-sex couples entering into an officially recognised
marital relationship is regarded as a promising start in ‘The Programme.’ All the prohibited grounds for
registering a marriage are listed in clause 14 of the Family Code and homosexuality is not among them.
Clause 12.1 that requires “mutual and voluntary consent of a man and a woman” to register a marriage in
Russia, is understood as an attempt by the authors of the law to promote gender equality: regardless of
whether a man or a woman wishes to enter into a marriage with a man or a woman, both of the parties
should express a voluntary desire to do so. The activists believe that ‘attempts to consider the principle of
voluntary conjugality between a man and a woman as limiting the notion to the union of two different
sexes are absolutely unfounded’ (my translation), which certainly is an optimistic point of view.

‘The Programme’ contains two strategies to promote changes in society which will compel the
authorities to use the existing Family Law to register same-sex couples or to change the law for the same
purpose. First, ‘The Programme’ proposes to create a precedent of recognition of a same-sex marriage in
Russia according to the law currently in force. Simultaneously, it urges activists to work to promote legal
changes that would grant rights to marry to same-sex couples in the most unambiguous manner.

The precedent may be created simply by a same-sex couple entering a registry office, claiming
equality of marriage and requesting the clerks to register a same-sex marriage. When the clerks refuse,
the couple goes to court. Another way would be to register a marriage in another country (e.g. Canada)
and then come back to Russia and claim recognition of the marriage. This kind of legal recognition should
not meet any obstacles, because recognition of foreign marriages is provided for by Russian law. The
foreign marriage should meet two requirements: it should be a marriage (civil partnership doesn’t count)
and it should not contradict the prohibited grounds of the Family Code (where homosexuality is not listed).
According to the data gathered by the NGO, this situation is quite common for foreign diplomats who
come to Russia with their same-sex spouses (ibid).

‘The Programme’ states that activists will work to arrange such cases and bring them to the Russian
courts, which will perhaps refuse to deal with them. However, they will be forced to break the silence
around homosexuality in legal discourse. Moreover, the cases will be forwarded to the European Court of

1 Eg, see ‘And Once Again about Gay-Parade’, 2009. Saint-Petersburg: Coming-Out. The publication argues
against a gay pride march organised by GayRussia.Ru. A whole set of activities is evaluated in the publication.
What is interesting is that the publication (like many others) is produced by an organisation from the tolerance group
and directed against  an organisation from  the equality  group. Available  from:
http://piter.lgbtnet.ru/2009/06/16/infopraide-2/ [Accessed 23 April 2010].

12 See, e.g., ‘Charter of the Interregional Social Movement’, The Russian LGBT-Network, 2006, art. 2.2.1, where
political actions are prohibited. This Charter is chosen, because it belongs to the head organisation and its charter is
replicated in those of the other friendly organisations. Available from:

http://Igbtnet.ru/news/detail.php?ID=4116 [Accessed 6 April 2010].

13 Available from: http:/marriageequality.ru/practise/progamme-of-russian-marriage-equality-movement.php
[Accessed 22 April 2010].
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Human Rights. This strategy seems to reflect a relevant means of fighting against discursive silencing
and lacunas. As Brenda Cossman argues, following Judith Butler, ‘even when a court refuses to
recognize the legal validity of the same-sex marriage or civil union, it is forced to recognize and perform
the ‘speakability’ of same-sex marriage’ (2008: 164). She then continues:

Judith Butler, in connecting the “domain of the sayable” with subjectivity, argues that “[tjo embody the
norms that govern speakability in one’s speech is to consummate one’s status as a subject of speech.”
Butler further argues that prohibition in the form of censorship is often contradictory, speaking the very
thing that it seeks to prohibit. “The regulation that states what it does not want stated thwarts its own
desire . . .. Such regulations introduce the censored speech into public discourse, thereby establishing it
as a site of contestation, that is, as the scene of public utterance that it sought to preempt (ibid).

The strategy of recognition of same-sex marriage by its non-recognition in court challenges the
governmentality function of the silence of the Russian law and may be quite successful in destroying it.
Coming-out from the domain of the unspeakable, same-sex marriage becomes a part of our reality. ‘The
marriage is real, just not in the here and now, but in the there and then. The marriages migrate, even if
only in the imagination: it is migration that can now be imagined in law, even if it is not actually recognized
by the courts as legally valid within their geographic and jurisprudential jurisdiction’ (ibid). We, then,
become truly equal, but the equality has not yet been recognised.

The difference between the two strategies used by the LGBT organisations in Russia is evident. The
first follows the line of silencing governed by the powerful discourse. The second is not free from the
governmentality of the discourse, but it seeks to challenge it and to resist its forces, therefore another
force emerges. The first strategy adjusts homosexuality to the discursive accounts expressed in the law
and politics by the continuing erasure of the homosexual body: it contributes to that erasure by
diminishing the value of sexuality in the homosexual body. The body does not exist in the discourse, there
is only ‘perverted’ sex. But if sex is also erased, what will be left?

Fighting for visibility in the law and policies is a strategy of challenge. But it is also necessary to take
into account that it is a strategy of normalisation, as well. If equality is achieved, the discourse starts to
‘encourage the internal policing of group membership. The mantra of sameness that accompanies calls
for inclusion ensures that couples who embrace non-normative configurations of relationships become
the new second-class citizens’ (Wray, 2009: 18-19). However, this situation is not relevant for the Russian
‘debates’ now. Neither equality, nor any attempts at normalisation are visible. What we currently
experience is invisibility rather than positive changes. The strategy described aims to challenge and
change existing normativity. It is not aimed to terminate it, but to reshape it: from sovietnormativity to a
new one, whose features are not even debateable yet.

6. Conclusion

As Foucault argues, legal and political institutions work within a system of exclusion rather than
acceptance and only the accepted can determine whether and how the others may be included; the
accepted have the power to determine the ‘truth’ about the others (1981: 51). In other words, the
authorities ‘control the context’: the time, place, and participants of the talk (Dijk, 2001: 303). | have
shown how the homosexual body may be excluded from and silenced within the discourse by a variety of
means involving the workings of governmentality, which organises the production of meanings and
subjectivities.

Russian discourse on homosexual matters represents sex. It constitutes a subject without a body, so
that these subjects cannot even be regarded as a social group — a right relevant only for humans made of
flesh. The homosexual subject is deviant and perverted, because its existence is reduced to a number of
sexual actions which are impossible to be imagined within Russian normativity. To the extent that Russia
has burdened itself with the discourse of democracy and human rights, the ‘deviants’ imagined by
Russian law cannot be hidden in a prison or an asylum. They are supposed to enjoy toleration: so long as
homosexuals are hidden under discourse, they are left alone.

This total — or totalitarian — silencing (derived from homophobia, heteronormativity and toleration)
provides little room for LGBT activism. The powerful discourse serves as a reference point for other
discourses, therefore, what is left is resistance to it. Some LGBT organisations deploy the arguments of
tolerance and resist the sexualisation of the discourse of homosexuality. But what this provokes is the
erasure of any homosexual subjectivity: we have to be adjusted to the discourse in which we do not exist
and are treated as ephemeral sexual objects, when at the same time the sexual part of this subjectivity is
argued to be unimportant. Consequently, the homosexual body is treated within the tolerance discourse
as a heterosexual one. This simply makes no sense. It does not provide for our inclusion into society, or
rather, it conditions our inclusion into society by the requirement to be what we are not.

The argument of equality by the other group of LGBT organisations, which aims to resist the
silencing in the discourse, appears to be a more promising strategy. However, in an unequal society,
arguments for equality presuppose exaggeration of the differences between homosexual and
heterosexual so long as each one is equally respected. But at the same time, these differences ‘can
breed a new kind of intolerance towards intransigent groups’ (Phillips, 1999b: 143). This is a very possible
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scenario for Russia: as soon as the silence is broken, homophobia will be articulated more loudly as well.
The year 2012 was marked by ‘anti-gay parade’ celebrated by regional governments in Russia: many
local parliaments adopted the law that bans so called ‘propaganda of homosexuality to the minors.” These
legal innovations are brought to existence by active resistance to be silenced and their aim is to silence
homosexuality back. At the same time they start to speak it at loud and open up a public discussion on
homosexuality in Russia.

It should be acknowledged that these future debates will be debates about the negotiation of a new
normative order, even though the negotiation does not promise to be easy going. Pronouncing
homosexual discourse, making it visible and audible in the courts, may lead to this change. Equality
arguments brought before judges inscribe homosexual issues into the enunciative field of legal discourse.
Filling up the lacunas of this discourse with words and ideas will involve the negotiation of a new
normativity meant to replace the ‘sovietnormativity’ whose work has been done and whose work is so
deeply favoured by the Russian conservative authority.
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YOK 316
THE IDEA OF HEALTHY WAY OF LIFE AND ITS TRANSFORMATION
INTO LIFESTYLE ORIENTATIONS AND PRACTICES IN POST-SOVIET

CONDITIONS

Olga Paholok

Institute of Sociology of an Academy of Sciences of Ukraine.

The major subject matter of the proposed article is the transition of socialistic healthy way of life
ideology into its modern counterpart. The article also addresses the notion of health-oriented lifestyle in
frames of the vision and reality and portrays an evident discord between the high value of health and its
practical incorporation into daily activities of concrete individuals in post-soviet conditions. The article
gives the empirical evidence on the prevalence of destructive practices among the population of post-
soviet area.

Key words: Healthy way of life ideology, logic of practice, practical logic, health-oriented lifestyle.

The diversity of social change post-socialist societies has proven to be dramatic. The whole world
underwent crucial alterations during past 20 years, with countries presenting the post-soviet camp
showing, probably, most propitious ground for social change. Social, economic, political systems gained
their unprecedented forms, being accompanied with deep changes of individual’s mental dispositions and
attitudes. A huge package of values had to be reconsidered and revised. Even the attitudes towards so
called temporal values underwent considerable revision. The values of life, personal development and
prospect, individual health etc. turned out to face new environment — both structural and ideological.
Notwithstanding the fact that the value of health in its temporal meaning is general high in any kind of
society, and some researchers even tend to treat health as natural, absolute and perpetual life value”
[Internet-conference “Health care: organization, management and levels of responsibility”, 2007],
individual behaviour related to health inevitable had to suffer a defiance bidden by social change.

We are not going to deny the fact of generally high value of health in the Soviet Union. Socialistic
ideology with respect to health promotion was too specific but it existed and worked. And after the
collapse of the whole social structure of socialism, it had to face the same fate as the whole system by
losing its legitimacy. Thus, the problem of anomia (in Dukrheimiam sense) touched the culture of health
and individuals’ health behaviour. The literature on social transformations impact upon population health
often accentuates that social crisis leads to multidimensional changes in population lifestyles, however it
does not present any traits of stable unite behavioural system, being at that an eclectic set of patterns,
standards and behavioural styles inherited or borrowed from different historical systems and cultures and
hardly capable of being joined organically. Besides, social changes cause homeostasis disturbance and
are attended by social change as well as psychological stress, which calls upon adaptation skills and
practices [Nilov, 2008: p.10-11]. Under such kind of circumstances it is clear that health resources tend to
be rather squandered than augmented, which leads to the higher risk of discrepancy between the value of
health and the actual health care behaviour. Aiming at achieving certain kinds of vital goods and not
having means for that, people find themselves in the situation of their health being one of the few
available resources that can be converted (not always consciously) into other goods. For instance, the
research carried in Russian Federation showed that only 27% of population would refuse to work under
conditions of “hazardous employment” and more than a half of respondents stated that they would keep
on working on hazardous employment enterprises until their health would let them do so and even in case
of illness provided that they would have the possibility “to get an apartment, exhibition in retired pay etc”.
Moreover, answering the question “Do you go to work when you are feeling ill?”, 30% of respondents said
“yes, often” and more 59% declared “yes, sometimes” [Zhuravleva, 2006]. The data presented indicates
that gaining material goods often may be more prioritized in comparison to strategic management of
personal health resources.

Taking all the said above into consideration, health-oriented lifestyle can be luxurious for many
people of post-socialist environment. Using Maslow terminology, orientation on health as a state of
complete physical, psychological and mental wellbeing is one of the highest needs in general human
needs hierarchy, and its fulfilment requires additional resources. Above that those who managed to be
more adaptive to contemporary socio-economic conditions tend to be more inclined to incorporate such
need into their daily life. Indeed, one cannot misjudge the significance of structural factors (such as
inequality and general quality of life during the transitional post-socialistic period). Useless to think that
one will concentrate his/her powers on making responsible long-term life decisions before having a
decent level of life.

Socialistic leadership showed some really mighty ideological impulses towards healthy way of life
promotion. It may be hard to refrain from judging them from the standpoint of contemporary worldview,
nevertheless, they were decent products of the system which brought them to life, and in certain sense
they really worked. The pictures below illustrate socialistic striving for building the healthy nation.

BICHUK HTYY «KIl». Monitonorisa. Couionoris. Mpaso. Bunyck 4(16) 2012
23



SA0POBbLIE POANTE/IN- = ne1

HA CBETE

310POBOE IOTOMCTBO ! : PEXPACHER OEXO,
® {o |

UEM GPOH3A MYCKYNI0B
W GBENECTD KOXN

Misszscens

HA LU HMTHHATH
B3POLABIN! w02

.
4\,“‘- #
"

B3POC/IBIE! *f ‘

(kowa, & Knyte, B ySpeRRHAE). <
2. He noamafire HaM AypHOTD
R LI srs e BORDa Eaaeh 3 EXUE 2N TOR0DTS HON 0 oS THOKEP HE KYPHT H HE MbET
OHM BEAYT K OMACHIM BENEPHUECKIN BOALSHAN KypeH—COMK 6pOcsTe KYPHTS. TWOHEp YXOAMT C cOOpaHMA,
BEMEPHMECKHE BOAETHH YTPORAIOT AIIHN T, , NOCNE HEHCNOMHEeHNs
W J10POBLIO NOTOMCTBA Hescooaks i eosank B 1e- gnu % 0 NPeKPALLEHNH KYPeHMA.
ReTe NPAR0 B KOme K Ba Veaxene.

It is clearly seen even on the pictures that the general purpose of being healthy and leading the
healthy way of life is very specific: everything aims at the common weal of the state. Nevertheless, they
contain direct instructions for action; they demand something from ordinary people on behalf of their
responsibility to take care of theirs and others health. With this respect, socialistic legacy can be viewed
as considerably strong advocator of health behaviour. However, in consideration of the fact that socialistic
system collapsed, its whole ideology became reluctant. Researchers even introduced the term “Homo
Soveticus,” which is defined as a person with a collectivist orientation who does not like to assume any
individual responsibilities [Cohn, 1988]. As some analysts claim, Soviet-style socialism had the potential
to induce passivity on the part of many individuals toward health promotion; and those in favour of
returning to socialism would be especially passive with respect to positive health lifestyles [Cockerham,
Snead, DeWaal, p.3].

Before making any interpretations considering the “post-soviet mentality” as a factor undermining the
vitality of healthy behaviour concept, let's be consistent by analyzing properly each element of the
problem separately. The logic of our cogitations will be as followed. First of all, we are going to distinguish
between “the logic of practice” and “the practical logic” of health culture in post-socialist societies. The
logic of practice is understood as condition of operation and principle of structuring the practical logic; and
practical logic enables the actors to perceive the logics of practice, to judge and to act [Schéfer, 2009:
c.3]. As far as lifestyles are sets of practices and attitudes which make sense in certain contexts [Chaney,
1996: c.5], we are going to discuss the context of health practices and after that — the practices
themselves. In respect to our subject area, the healthy way of living will stand for the logic of practice
while health-oriented lifestyle will represent the practical logic (in two dimensions — visionary and real).

Generally, the major distinction between healthy way of living and health-oriented lifestyle is quite
transparent — that is the distinction between idea and its practical embodiment. Nevertheless, it is
important to explain more sophisticated and deep root for differentiation between these concepts. For this
sake we are going to analyze “pure” concepts which are “the way of life” and “the lifestyle”. In order not to
make this distinction look like an empty academic formality accompanied with a common confusion and
discordant game of terminological definitions, let us point out its general purpose. The thing is that in
common-sense as well as in scientific use these concepts often are placed as synonyms. However, our
task is to show that they are enriched in meaningfully different ways. The terms “way” and “style” point out
at variant aspects of the characterized phenomenon: “the way” stipulates a certain process and answers
the question “how?”; meanwhile, “the style” leads us to the notion of form and allows for the possibility of
variations in parameters, including in frames of the way. Thus, the way of life category reflects the power
character of sociocultural field, expressing the social structure as a scope of necessary and typical
individual practices [II'in, 2003]. The way of life is usually associated with more or less stable community
and finds its manifestation in its common patterns such as norms, rituals, forms of the social order as well
as specific dialects or languages; its ground lies beneath the sociocultural forms such as profession,
gender, ethnicity and age [Chaney, 1996: 92-93]. The way of life is a necessity, which can be
overstepped only by abandoning the boundaries of the field, which brought the corresponding activity
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forms to life, so long as the way of life induces a certain sociocultural identity upon individuals [II'in, 2003].
In contrast to the way of life, the style points at steady forms of personal behaviour which are the result of
free choice making in frames of field-dictated limits, it is «the personal way to realize social opportunities»
[Anufrieva, 1982: p.62]. Lifestyle represents an absolutely modern form of status differentiation, which
implies that status is derived not from the occupation or a certain set of individual privileges but from the
way these privileges and resources are used individually. Many people, in particular, choose their
occupation and the way of its organization based on its compatibility with their personal lifestyle values
[Chaney, 1996: p.14-15]. Thus, we can assume that individual choice is the key aspect in conceptual
reflection of lifestyle as a notion. Using lonin’s expression, “the style can exclusively be present only
where the choice is present” [lonin, 2000: ¢.195]. Consequently, the social role, or the free behaviour
choice pattern, is the lifestyle’s molecule. The style is a typical choice in frames of possible; the way of life
reflects structural restrictions meanwhile the lifestyle, on the opposite, portrays the freedom of choice
[IFin, 2003].

So, having given quite deep, even semantic, differentiation between the way of life and the lifestyle,
we can move closer to health phenomenon. As we already made it clear, we are going to analyze the
healthy way of life as the logic of practice and a certain ideological field which offers its consumers a set
of principles and directions toward practical actions with respect to their body and health. Let us consider
it closer.

Healthy way of life ideology: politics, market and branding.

First of all it should be mentioned that healthy way of life ideology in its general global meaning is
indeed formed under the dictation of real medical statistics: in contemporary world the main mortality
factors are disorders associated with the way people live their lives. Thus, according to WHO data, 10
major mortality factors among world population are [WHO official site]*“.:

@ World _Hea_lth Ten leading causes of deaths in 2008
Organization High-income and low- and middle-income countries

Click on the country income groups below to view the related graphs

v

Ischaemic heart disease
Cerebrovascular disease

Lower respiratory infections
Chronic obstructive pulmonary disease
Diarrhoeal diseases

HIV/AIDS

Tuberculosis

Road traffic accidents

Diabetes mellitus

Prematurity and low birth weight
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Per cent of total deaths

We can distinctly see that so called “civilization diseases” (chronic and degenerative disorders) start
to fulfil the top places amongst human deaths factors. These diseases increasingly depend upon the
lifestyle which one chooses, upon the quality of one’s life as well as upon one’s ability to use the available
resources of own body strategically and demonstrate self-reliable orientation towards health during one’s
personal lifestyle.

In general, healthy way of life criteria are quite simple and exhaustive: the list of indicators to assess
the level of personal deduction for everyday health care includes dietary inclinations, physical activity and
unhealthy habits [Kinger, 2005: c.6-7]. In addition, workplace conditions public and domestic violence,
reproductive behavior, etc. can be taken into account [Huss-Ashmore, Schall, 1992: c.7]. These are the
basic healthy way of life principles, which can be found throughout the whole space of social interactions

1% Ukraine currently belongs to Lower-middle-income economies. Economies are divided according to 2011 GNI per capita,
calculated using the World Bank Atlas method. The groups are: low income, $1,025 or less; lower middle income, $1,026 -
$4,035; upper middle income, $4,036 - $12,475; and high income, $12,476 or more.
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— from school and university textbooks (in Valeology, Principles of personal and social safety etc.) to
political programs.

Healthy way of life as a matter of social politics

The issue of health as a matter of state politics (biopolitics) can be effectively illustrated by means of
Foucault's principle of state power efficacy, which is based on simultaneous generalization and
individualization. It turns out that in general health is a personal decision of an individual, and at the same
time it is the question of national importance. Thus, we can observe panopticon effect in action, when
control over the members of society is very successfully implemented in a latent way, and to a large
extent they act as controllers. To a large extent, the health care system becomes a religion of modern
society. Through the establishment of "uncertain normality” discourse only few can be treated as healthy,
and everyone, in fact, becomes a potential patient, which means entering the field of control, risk
assessment and external (state) intervention [Kevin, 2007]. Some researchers go even further by stating
that public health policy is actually a program of social control packaged in a wrapper of healthy life idea
promotion, the idea of unprecedented self-control at the cost of provoking public excitement increasing
and an effective system of individual behavior regulation [Fitzpatrick, 2001: c.1]. They even talk about
contemporary death of humane medicine and the rise of coercive healthism [Fitzpatrick, 2001: c.84].

It is important to state that we are not giving here any assessments of healthy way of life ideology as
a political issue. We are rather trying to find its place in frames of political system. Understandable that
healthy way of life ideology does not exist as an independent database of health state factors and ways to
maintain good heath, it rather finds direct expression in state national legislation promoting everyday
health-focused behaviors among general public. For instance, Article 32 of the Law of Ukraine "Basic Law
of Ukraine on health care" proclaims the following:

«The State shall promote the establishment of healthy way of living by means of spreading scientific
knowledge about health, medical, environmental and physical education organization, implementation of
activities aimed at improving hygienic culture, creating the necessary conditions, including medical
monitoring of physical training, recreation and tourism, development of medical and athletic facilities,
dispensaries, recreation centers and other health facilities to combat health habits which are harmful for
human, establishing a system of socio-economic incentives for individuals leading a healthy lifestyle.

Ukraine has made public policy limiting smoking and alcohol consumption. »

Ukrainian legislation, in general, requires from its citizens taking care of their personal health: the
Article 11 of the Law of Ukraine on Health contains the following clause: "Citizens of Ukraine ought to
take care of their health." The question of real force of this clause is just another question, as it is clear
that no one (at least for now) recovers fines and puts behind bars for overeating, lack of sleep or lack of
physical activity. However, in some Western countries the attempts to introduce a practice of tax upon
unhealthy lifestyles already have been made. ltalian Health Ministry wants to introduce a tax on soft
drinks and alcohol [http://ria.ru/world/20120829/732532571.html#ixzz25yyOVFen], in England, it was
proposed to make a tax on "junk" food [http://life.comments.ua/2012/05/16/338778/anglii-predlozhili-
vvestihtml] and  Arizona  authorites want to tax smokers and obese people
[http://www.newsru.com/world/02apr2011/zd.html]. Monique Currie, deputy director of the state Medicaid
office in Arizona and one of the advocates of this initiative, said:

"If you do not want to change your life and take responsibility for your health, which ultimately leads
to public spending, then you will have to participate in co-financing. You must take responsibility for the
fact that your smoking costs us a round sum."

Moreover, WHO, as it is stated in the latest Watch Report on the 65th World Health Assembly,
“should provide technical support and expert advice to member states on the implementation of fiscal,
legislative and regulatory measures to improve food and nutrition. This should involve technical support to
finance ministries on the administration of national food tax and regulatory systems and administration, as
well as the production of manuals and toolkits” [WHO Watch Report on the 65th World Health Assembly,
2012: c.14].

At this point, as we already mentioned, we are going to refrain from evaluating political programs and
social policies with regard to health behavior promotion at whole because our task here is to show the key
role played by the healthy way of life phenomenon in modern socio-cultural discourse at the level of
political organization.

Healthy way of life as a matter of market strategy and branding

In frames of market economy we can consider health and healthy way of life as power brands and
elements of an exceptional new philosophy which is sometimes called “wellness philosophy”. According
to expert estimations, the industry healthy lifestyle, which recently was just at the level of infancy, the next
decade promises to be a new billionary industry. Today, the wellness market is compared to the high-tech
sector in terms of capital turnover. The worldwide annual turnover in the industry, according to the
analysis of the famous American businessman and economist Paul Zane Pilzer, is about 425 billion
dollars. The researcher notes that in 2000 Wellness industry in America has already been the one with
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sales up to $ 200 billion; and about a half of that amount (which is $ 24 billion) was spent on sports clubs
and 70 billion on vitamins and minerals [Pilzer, 2001].

Indeed, today's society market can be the first to react on public needs for meeting the aspirations to
lead a healthy way of life. It makes a huge amount of package offers that can provide a person with a
possibility to buy healthy (organic) food, visit gyms, health clubs, beauty salons, spas, etc. The proportion
of people willing to make substantial investments in their health grows very fast. According to the German
economic research institution “Global Insight”, 47% of people aged from 20 to 30 suggests that they
actively use the means to maintain personal health [Bayram, 2008: p.28].

Thus, the market eagerly turns the idea of healthy way of life into the industry of savory versions, a
plethora of public and commercial broadcasting programs (and books) designed to make science,
technology or philosophy of health accessible to the “average man” [Allen, Anderson, p.4]. That is an
easy way to make healthy way of life a fashionable and stylish trend. In contemporary world everyone is
in rush for health. The notion of healthy way of life has already gained the archetypical traits. Advertising
companies use this widely to make different products more attractive to public. Below is the list of
slogans, used in advertisements presented in post-socialist milieu. All of them tend to dramatize the
health phenomenon.

Trade offer Slogan

Chudo-yogurt Assistant for your health.

Yogurt Danone Danone. Magic taste of health.

Children's yogurt Rastyshka (Danone) Rastishka. Grow in health.

Bio-kefyr Bio-Max Easy cleaning - good health. Health - is beautiful!

Bio-yohurt Bio-Max 5 cereals Health of the entire family.

lodomarin (biologically active additive) Yodomarin. Needed for the health every day.

Tsygapan (biologically active additive) Tsygapan. For the health of the whole family!

Vektrum, vitamins Vektrum. Vector of your health!

Sana Sol polivitamins Sunny world of health! Sana-Sol.

Duovit (KRKA), vitamins and minerals Duovit. Health in red and blue (the colors of the
packaging speculated)

Multivitamins Komplivit Healthy mom, healthy baby! Health with distinction!

Centrum vitamins Centrum. Focused on health.

Jungle, vitamins for children Jungle. For children to be smart and healthy.

Toothpaste BlanX BlanX. The country of health.

Shampoos and balsams Pantene Pro-V Pantene Pro-V. Start with health and make a difference!

Shampoos Freederm Friderm - healthy soil for your hair!

Health-oriented lifestyle

So, we have shown that the healthy way of life is an ideology which is the general logic of practice
that is open for various kinds of practical embodiment. Now we can go further to the analysis of the
practical logic itself. According to the sequence of our thoughts here it is presented by health-oriented
lifestyle. At that, we are going to split our analysis into two parts. The fist one will consider visionary
(ideal) health-oriented lifestyle meanwhile the second will trace the reality of concrete practices.

First of all, when talking about health-oriented lifestyle, especially in its ideal form, we should mention
the aspect of personal choice embedded into actions which constitute it. This leads us to recognizing it in
frames of intentionality. This means that health-oriented action can be broadly defined as the intentional
and reflective activity which has been consciously thought out and aimed at a specific target [Verlen,
2001: c.40-41]. Of course, in most general understanding, this target is health as such. Taking this
intentionality aspect into consideration, we may typify health-oriented lifestyle as a recommended act (as
opposed to those allowed and forbidden) [Sorokin, 1992]. Indeed, health orientation in everyday practices
is often viewed as a kind of above-normal activity which is not demanded although very desirable. Such
behavior is certainly frowned upon and, moreover, may be seen as a feat. An individual showing focusing
his/her lifestyle on health may be perceived as being largely self-limiting, abstaining from various
“‘unhealthy temptations” and getting a reward for it n a form of certain positive image in public eyes.
Health-oriented lifestyle choice entails a number of “awards” upon its bearer. Except the health itself, an
individual following healthy lifestyle is seen as a model of organization, discipline, purposefulness,
responsibility, strong will and even more. He/she is capable of making an effort, consciously “signing”
under the constant hard work upon him(her)self.

Our understanding of the sense hidden under the concept of health-oriented lifestyle can be widened
by means of involving some ideas initially proposed by Habermas in frames of his social action theory.
Thus, according to him, there are four types of social action: strategic (utilitarian), normative (similar to
Weber's value-rational action), dramatic and communicative action [Habermas, 1984]. If we analyze the
various types of relation to health and corresponding actions determined by it, we can talk about the
following. Strategic behavior towards health stands for the egocentric not too far-sighted actions of
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individuals aimed at getting fast results (when people become concerned about health in terms of short-
term profit which is, in fact, a symptomatic treatment not reaching the essentially of the problem). To
some extent, this type of action is purely technical and temporary, not related to an attempt to implement
a comprehensive revision of the general life strategy behavior; when health is really threatened, the
person is ready to take care of it in disciplined and responsible manner, but when health is normal, the
need for daily (prophylactic) reproduction of health depreciates sharply, health resources start to be
confined, yielding in a hierarchy of motives to other factors such a getting pleasure, building a successful
career, etc. Normative action reflects non-internalized attitudes, which means that under another social
circumstances, such as the absence of coercion or other external influence, a person would not adhere to
certain principles of a healthy lifestyle. A striking example of such kind of activity is the way of life of many
children and teenagers. Until they are under elder control, they are normally feed, they follow optimal
sleep and rest regime, and generally do not resort to bad habits, but in case of the absence of control
they willingly violate basic principles of healthy lifestyle. Such kind of behavior is inherently infantile
because, as it desperately lacks self-reflection. This means that a person imitates a lifestyle imposed on
him/her by someone else, and, accordingly, would not necessarily adhere to it in other context. Dramatic
action, in this context, expresses human desire of self-representation, the will to be in the center of the
most fashionable trends in regard to healthy lifestyle (fashion for physical activity, organic food, natural
personal hygiene and household products, etc.). The actual health-oriented lifestyle, to our opinion, is the
one representing communicative activity which is the one associated with high level of self-reflection and
long term prospect; lifestyle-oriented health, in other words, is a life-long strategy. Depending on the
length of individual's life perspective in relation to own health, and also on the type of emotional
commitment, all types of actions can be placed on an integrated axis of coordinate:

High affectivity, low self-reflection

A
Strategic behavior - Normative behavior -
treatment, recovery blind imitation
Short term prospect, Long-term prospect,
temporary actions — 7 Life strategy
Dramatic behavior - Communicative behavior —
fashion for healthy health-oriented lifestyle in
lifestyle itself
v

Low affectivity, high self-reflection

The visionary aspect of health-oriented lifestyle can be brightly illustrated by Piaget theory of
cognitive development. Health-oriented lifestyle may be regarded to as a kind of final stage (the highest
point) of individual development representing a well-established striving to a steady state of dynamic
equilibrium. At the “sensorimotor” stage a person learns to read the signals own body and during this
period the main type of activity is strategic which is reducing unpleasant (painful) sensations and
maximization of pleasures. “Preoperative stage” corresponds to normative behavior. At this stage, a
person has to take certain patterns of behavior for granted not passing them through his/her own
conscious mind. "Operational Stage" turns on self-reflection process in a person, but it does not awaken
awareness of the importance of certain actions in the long term prospect. And finally, the “stage of formal
operations” person develops a rational structure of thinking, giving the person an opportunity to
understand the symbolic value, use abstract strategies to understand the hidden meanings and make
general conclusions in the context of the development strategy of their own lives in terms of health.

Thus, we are talking about health-oriented lifestyle as a daily production of individuals’ health. This
means that virtually any person’s activity of everyday is being correlated with its possible effect on health.
That is what may be referred to as type of self-sufficient type of health orientation [Bredikhina, 2006:
c.21], when a person operates with a sufficient knowledge about health and actively implements the
principles of healthy lifestyle ideology in his/her everyday practices. Self-sufficiency in health orientation is
the grounding principle health-orientation lifestyle formation. Its basic principle is preventive character of
actions related to health. That is reflected in the idea of a strategic management of health as a finite
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resource accompanied with individual orientation towards long-term outlook and total vitality aspects
correlation with the possible health risks.

Another important dimension of health-oriented lifestyle is the matter of conscious lifestyle choice.
Otherwise, the whole idea would be a substitute, mere fashion following, a forced temporary measure, a
compromise with oneself on the basis of self-deception etc. Actually, we are talking about the health-
oriented lifestyle choice as “the heroic pass”, provided with a high level of awareness and responsibility,
as well as making a constant daily choice whilst fighting with two basic neurotic obsessions of mankind
which are laziness and fear [Kozlovsky, 2011: ¢.237].

Admittedly, health-oriented lifestyle, generally evaluating, is not very enjoyable way of existence,
which is not surprising, as “any kind of awareness multiplies suffering” [Kozlovsky, 2011: ¢.242]. It is
much easier to go with the flow, putting the whole set of responsibility for one’s own health upon poor
heredity, environmental pollution, bad healthcare and living condition, promoting the enjoyment motto is
“we all are doing to be there sooner or later’. Opposed to that, acquiring the properties needed for
adherence to health-oriented lifestyle is about self-improvement and it demands a huge set of efforts (on
paie de sa personne in French). This involves investment of time as well as socially constructed forms of
attraction with all the conjugated limitations, self-denial and self-sacrifice [Bourdieu, 2002: ¢c.61].

Doubtlessly, that is what constitutes the ideal (visionary) practical logic. It is hardly that much
commonplace when we shift our attention to empirical reality. The latest usually dazzles with a vast range
of destructive practices of all kinds and forms — from poor eating habits to high levels of alcohol and drugs
consumption. For example, the health lifestyle literature on Russia specifically describes an entrenched
pattern of excessive alcohol consumption, heavy smoking, high fat diet, and lack of health-promoting
exercise. These lifestyle practices are especially characteristic of middle-age, working-class males,
whose high mortality rates from heart disease, alcohol poisoning, and alcohol-related accidents are
largely responsible for the decline in male longevity [Cockerham, Snead, DeWaal, c.3]. Cohn, who is a
famous Russian scholar and scientist, even wrote about the phenomenon of male hyper-mortality, which
spread through some countries of post-socialist space [Cohn, 2008]. Western sources, for instance, point
out that alcohol poisoning mortality has been exceptionally high in this region and is now occurring on an
unprecedented scale in the Slavic countries in the post-Soviet period [Stickley, Leinsalu et. Al, 2007:
p.448]:

Table 1 Alcohol poisoning deaths in Russia and the countries in the European part of the former Soviet Union, 1970-2002
(per 100 000)

Country Year
1969-70 1978-79 1988-89 2001-02
Russia 151 234 8.7 28.7
Ukraine 8.2° 13.4° 8.0° 20.6°
Belarus 4.9° 11.1¢ 8.6 25.4
Baltic Countries (combined) 8.8 14.0 5.3 12.2
Estonia 48 16.3 8.9 19.1
Latvia 105 11.6 3.4 8.0
Lithuania 9.3 14.9 5.2 12.4

a: Calculated from"
b: Two-year average calculated from WHO data'”
c: Single year (1970 and 1979) non-standardized estimates taken from unpublished Ministry of Statistics reports

We can see that the interconnection between the logical practice and the practice of logic is quite
compound. In our opinion, it should be amplified with the notion of physicality. The thing is that a body is a
field for direct implementation of any general healthy way of life ideological principles. In any case,
everything one does is going to be indicated on one’s body — sooner or later. The body is quite clear and
transparent text which gives person’s lifestyle away. All in all, the value of matter lies into such basic
things as individual mode of the day adjustment with respect to body practices. After all, the whole
individual experience comes through the senses — body senses. The body is the most irrefutable
objectification of taste, which can be detected in different ways. First of all, in the most natural, that is, in
appearance (volume, height, weight, etc.) and shapes (round or angular, rigid or flexible, straight or
curved, etc.), which express in many different ways individual relation to the body, in other words, the way
he/she addresses the body, takes care of it, nourishes, and supports [Bourdieu, 38-39]. Thus, even within
the social sciences one should consider the physicality in the sense that, despite the general civilization
tends to “curbing affections” [Elias, 2003], the body continues to dictate its own terms and conditions,
often not even allowing the consciousness to enter the decision making process.

To summarize, we have seen that post-socialistic societies became premises of impetuous social
changes leading to necessity for finding understanding for basic elements of human behavior, including
human behavior towards health. We have seen that in conditions of discounted socialistic ideology (and
health promotion impetus as its part) the new logic of practice emerged, presented by modern healthy
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way of life ideology embodied both in politics and economy. We have also seen that ideology is at large a
very simplified version of practice of logic (health-oriented lifestyle) when it is viewed in ideal terms.
Eventually, we have ascertained that a life-long adherence to health-oriented lifestyle is really challenging
and hard, which can be an additional reason why a wide range of destructive practices are there in the
place on post-socialistic milieu. Moreover, we pointed out that there is a lack of understanding of basic
principles of body activity and their underrepresentation in social sciences and that the general logic of
analysis of ideology (logic of practice) and lifestyle (practical logic) should be supplemented with deep
understanding of physicality as the body (the battle field of logic of practice and practical logic).
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The paper seeks to discover common patterns among the oral history narratives told by witness-
informants who experienced namecide, ethnic genocide, ethnic discrimination, and ethnic cleansing
under communism in Bulgaria, today living in Turkey, and have many experiences, related with the
effects and appearances of namecide fact, in post-socialist Bulgaria. In conclusion the study discusses
the actual developments on condemnation of the crimes of Bulgarian communism which related with
namecide and the common patterns of conceptualisation on namecide, ethnic genocide, ethnic
discrimination, and ethnic cleansing by victims, scholars, human rights organizations, and post-socialist
Bulgarian political authorities.

Key Words: Bulgarian Political Authority, National Turkish Minority, Namecide, Ethnic Genocide,
Ethnic Discrimination, Ethnic Cleansing, Nameanomie.

This study problematizes, examines, and defines some effects and appearances of namecide
process from socialist to post-socialist Bulgaria. The namecide as a type of socialist Bulgarian political
violence was over, but its influences continue in various dimensions, fields, and forms in everyday life of
national Turkish minority’'s members who today are a citizen of Bulgaria, no matter today in which country
they live in. Many Turks lived in Bulgaria, Turkey, or another countries including also post-socialist
European countries have to live with an name-anomie due to being victims of namecide in recent socialist
Bulgarian past.

The main problematization of the paper is that: how the namecide conducted by socialist Bulgarian
political authority on national Turkish minority between 1984 and 1989 was lived by Turkish victims in
recent socialist past and is lived by same Turkish victims in post-socialist today?

After defining the concept of hamecide the mentioned question/problem is taken in the context of four
categories. Three categories of them are related with three implementations of socialist Bulgarian political
authority: ethnic genocide, ethnic discrimination, and ethnic cleansing. The rest category is on the
ongoing influence of namecide fact in the period of post-socialist Bulgarian political authority.

In the study the techniques of collecting data are largely the oral history interviews with 20
witnesses™ and partially the observation of writer'® of this study. Oral history interviews were done in
Bursa-Turkey during March 2010 within the scope of PhD work " of writer of this study. Data achieved
from the oral history narratives told by 20 withesses, who are also the survivors of last concentration
camps of socialist Eastern European countries (Belene Concentration Camp, Belene Isolation Camp, and
Bobovdol Concentration Camp operating in Bulgaria between 1985 and 1987), have analyzed in the
mentioned four main categories above. That empirical research data has the nature of primary source.

20 witness-informants was expelled from Bulgaria during the ethnic cleansing of 1989 and today
settle down in Bursa-Turkey. All of them are citizens of both Bulgaria and Turkey. After 1989 deportation
they had citizenship in Turkey. They have experienced a very complex process as a part of national
Turkish minority and suffered various cides including namecide, and discriminations. Today they continue
to experience and suffer the various effects and appearances of the recent past. Perhaps the namecide
of recent socialist past have turned to the anomie of name in post-socialist period.

1. The Concept of Namecide

In literature of social sciences the “namecide” concept have firstly been proposed by Vildane Ozkan
(2010) within the scope of her PhD thesis, especially for defining forcefully changing names in People’s
Republic of Bulgaria. The concept of namecide have been proposed with inspired by concepts of
genocide, ethnic-cide, culture-cide.

!> The detailed information of 20 witness- and camp survivor informants are given in Ozkan’s unpublished PhD
thesis (2010: 211-256) that can be accessed free through the link http://tez2.yok.gov.tr/.

18 The writer of this study is also a witness and victim of the namecide process in recent socialist past (between 1984
and 1989) and post-socialist period of Bulgaria. She was forcefully given the “Valia Sergeeva Mileva” name in
socialist Bulgaria during the namecide of December 1984. After 2002 in Bulgaria she have taken back her Turkish
name as “Vildane Shabanova Alieva”. Therefore, the observation technique of this study is also the experienced
observation (or the observation of experience).

Y The title of that PhD thesis is Bulgaristan Halk Cumhuriyeti'nde Siyasi Otorite ile Ulusal Tiirk Azinhigi
Arasindaki Giig Iliskileri Baglaminda Belene Toplama Kamp: (1985-86) [Belene Concentration Camp (1985-86) in
the Context of Power Relations Between Political Authority and National Turkish Minority in People's Republic of
Bulgaria]. The thesis is written in Turkish at the Department of Sociology in Hacettepe University, unpublished, and
can be accessed free through the link http://tez2.yok.gov.tr/.
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Ozkan (2012: 28) defines that namecide is to change systematically with political force the names of
persons belong to ethnic, national, religious etc. minority group into the names belong dominant culture in
the nation-state, as in the case of Bulgaria. Ozkan proposes that namecide concept also defines to
change systematically with political force the names of city, town, village, mountain, hills, river, stream,
field, mosque, fountain, gravestone, etc. belong to ethnic, national, religious etc. minority group’s culture
into the names belong dominant culture in the nation-state.

In Bulgaria namecides was also committed on other ethnic and national minorities (Romas,
Macedonians, Pomaks etc.), but this study is only limited with the namecide committed on national
Turkish minority’s members between 1984 and 1989.

It should to be noted that nameanomie occurs during and after the namecide process conducted
against the functionality of a group’s names. Nameanomie as a result of namecides means that the
members of ethnic, national, religious, etc. group suffer to anomie when they need to use “name” in
formal and informal relationships.

In widespread literature that namecide fact known as “forcefully changing names (HacuncteeHata
cmsiHa Ha mmeHarta)”. Nameanomie process suffered citizens of Turkish origin of post-socialist Bulgaria
nearly not mentioned, even under other words/forms.

2. Namecide in the Context of Ethnic Genocide

Unal Litfi, head of the Bulgarian parliamentary delegation, during the debate on the need for
international condemnation of the crimes of totalitarian communist regimes at the Parlamentary Assembly
of the Council of Europe’s January 25, 2006 part-session, said the following (Narodno Sybranie Na
Republika Bylgarija, 2006; Council of Europe Parliamentary Assembly, 2010):

It can not be missed the fact that some totalitarian regimes have remained until the end repressive
and criminal. The most extreme example of this is the so-called "Revival Process" in Bulgaria that lasted
five years. Within two months between 1984 and 1985, in gross violation of human rights —violence,
murder and sent to camps and prisons—, the communist totalitarian regime tried to touch one of the most
important human rights —human identity—. Over 1 million ethnic Turks and Muslims were forced to change
their names to Bulgarian, 517 people were sent to the camp "Belene”, 2 000 people were interned, about
5 000 were arrested by the police. Many homes were deliberately destroyed. For the period May 1989 -
September 1989, 350 000 people were forcibly deported to neighbour Turkey. The aim of totalitarian
communist rule is to make the population in Bulgaria a mono-ethnic country without minorities. ... Ladies
and gentlemen, let me give this poignant example, because this form of gross violation of human rights is
not only a violation of the human dignity, the right to religious freedom, and the right to cultural heritage. It
is a policy of ethnic genocide [eTHoreHouma]! Invasion of ethnic and religious identity of the man! A
flagrant crime ... (Narodno Sybranie Na Republika Bylgarija, 2006).

Dimitrov (2000: 2) expressed the ethnic genocide including namecide as “asimilation by changing
names” and defines it as “the most extreme nationalist policy in Eastern Europe in the 1980s”:

... the most extreme nationalist policy in Eastern Europe in the 1980s — Bulgaria’s attempt to
assimilate its Turkish minority by changing their names from Arabic-Turkish to Slavic-Bulgarian. The
policy stands out both because of its numerical parameters and the nature of the imposed changes. In the
little more than a month between December 1984 and January 1985, nearly one million people, more
than a tenth of Bulgaria's population were forced to change their names. This represented one of the
most extensive and certainly the most rapid assimilation campaigns in European history. The change of
personal names was something to which no communist regime had resorted before. Even Ceausescu in
Romania ... did not go so far as to force Romanian names on the minority.

According to the data obtained from oral history narratives told by 20 witness- and camp survivor
informants; ethnic genocide commited by Bulgarian socialist political authority from 1984 to 1989, in the
official name of “revival process (Bb3poauTenHuaT npouec)’, has been imposed on all members without
exception18 of Turkish minority in the People's Republic of Bulgaria. Political authority based on the thesis
of “revival process” claimed that “In Bulgaria there are only Bulgarians. People who speak Turkish are
also Bulgarians who forced to turkification under ottoman captivity and today these people are aware of
this reality and voluntarily want to return to their Bulgarian origins. And so they voluntarily want their
Bulgarian names back.”

After accepted and conducted the above-mentioned official thesis, a ethnic genocide including
namecide was initiated by Bulgarian socialist political authority against national Turkish minority. All of 20
witness- and camp survivor informants expressed that between 1984 and 1989 all Turkish names was
forcibly changed to bulgarian names, speaking in Turkish and using “old” Turkish names was prohibited in
all social and private areas even including their own home, tombs with Turkish name was destroyed.
Informants said that Turks who resisted, not adapted, labeled with “have the potential to resist” by political

18 Before December 1984, there was also namecides on the members of national Turkish minority, but within almost
three or four weeks between December and January 1984, unexceptional each one of turks was suffered namecides
within scope of ethnic genocide.
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authority, and in some cases even also adapted — was arrested, sended to concentration camps and
prisons, beaten, tortured, killed (see also Associated Pres., 1986), given pecuniary punishment, exiled,
dismissed, their children was suffered to discrimination in schools, kept under probation or house arrest,
etc. and during the summer of 1989 expelled from Bulgaria.

Witness- and camp survivors informants remarked that members of national Turkish minority showed
the greatest resistance against namecide among the above-mentioned many varieties of suppression
within the scope of ethnic cleansing. 19 informants have expressed that arrested because of his resisting
and not adaptation to especially hamecide process. 1 informant said that arrested because of labeled
“have the potential to resist”.

Today, as a result of the oral history narratives of witnesses and observation of this study’s writer, it
can be said that the fact of namecide have the most important place in memories of Turkish victims of
ethnic genocide committed by Bulgarian socialist political authority in recent past.

3. Namecide in the Context of Ethnic Discrimination

According to the data obtained from oral history narratives told by 20 witness- and camp survivor
informants; in socialist Bulgaria the discrimination was, continuously but escalating, applied against
Turks. Informants remarked such examples: the members of national Turkish minority was tended to
occupations at the bottom of social hierarchy such as worker, builder, tailor, driver, etc. and there were
places for very few Turks at the more top of social hierarchy such as doctor, engineer, teacher, etc.
Furthermore Turks was banned from some occupations at the top such as pilot, armed soldier,
shipmaster, diplomat, etc.

Informants emphasized that when Turks fulfilled the 2 years of military service as a worker-soldier
doing the heavy works in buildings, construction of railway; Bulgarians as armed soldiers without working
in constructions. All of informants also stressed that young Turks as worker-soldiers spent a great deal of
effort in the establishment of heavy industry in socialist Bulgaria. Turks were restricted to go out socialist
Bulgaria more than Bulgarians.

Informants said that even after namecide conducted as result of the official thesis of “all people in
Bulgaria are Bulgarian”, the ethnic discrimination against Turks was continued in earlier areas, forms and
dimensions —in education system, occupations, military system, going abroad, etc.

4. Namecide in the Context of Ethnic Cleansing

Within the scope of ethnic cleansing, almost 400,000 Turks were expelled from Bulgaria to Turkey
during the summer of 1989. Before some months the Parlamentary of Bulgaria have called this expelling
as “ethnic cleansing”. On January 11, 2012, the 41st National Assembly of Bulgaria adopted a declaration
that “condemns” the ethnic genocide under the name of “assimilation process” and of “forced
assimilation”. In the same declaration the National Assembly declared as ethnic cleansing the deportation
nearly half million Turks from Bulgaria to Turkey during the summer of 1989 (Narodno Sybranie na
Republika Bylgarija, 2012; Demokrati Za Silna Bylgarija, 2012; Ozkan, 2012a).

The members of national Turkish minority subjected to ethnic cleansing were not show compliance
with the “Bulgarian/Slav names” given in scope of namecide. These members of minority and their
families were firstly expelled from Bulgaria. Between these victims there were 20 informants of this study.

20 witness- and camp survivor informants also are victims of that ethnic cleansing in 1989. Most of
informants said that they expelled from Bulgaria to Western European countries, but after arriving to
these countries they applied to the Embassy of Turkey for going to Turkey, because of the very strong
desire to live their own Turkish culture. Because then they was wanting only their basic human rights
such as to speak in their mother-tongue, to use their Turkish names in relationships, etc.

Informants today live in Bursa-Turkey. They, in addition to the citizenship of Bulgaria, had the
citizenship of Turkey after 1989. Most of them visit post-socialist Bulgaria and spend summer holidays in
their own places before ethnic cleansing. They have complex feelings on their lives in socialist and post-
socialist Bulgaria.

5. Effects and Appearances of Namecide in Post-Socialist Bulgaria

According to the data obtained from oral history narratives told by 20 witness- and camp survivor
informants and the observation of this study’s writer; after 1989, today in post-socialist Bulgaria, the
various patterns of reactions of Turkish victims to namecide can be classified in the following six
categories:

1. Some of victims not even pronounce the “Bulgarian” name given by Bulgarian socialist political
authority.

2. Some of victims have taken Turkish names without the suffixes of “-ov, -ova”.

3. Some of victims have taken Turkish names with the suffixes of “-ov, -ova”.

4. Some of victims are not taking back their Turkish name due to various reasons, although very
much wanting to take the Turkish name.

5. Some of victims voluntarily and proudly carry today the “Bulgarian names” forcibly given in recent
Bulgarian socialist past. They say that they liked that name or have more prestige Bulgarian name than
Turkish name, both in Bulgaria and in other European countries.
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6. After taking Turkish names, some of victims compulsorily take back again “Bulgarian names” due
to ethnic discrimination in public, social, official places against Turkish names in post-socialist Bulgaria.

Bulgarian nationalism strongly continues in various types, dimensions and forms (for examples see
Ozkan, 2012b) in post-socialist Bulgaria. It can be said that the above-mentioned reaction patterns of
victims to namecide are influenced by such nationalist social-cultural-political environment.

Conclusion and Discussion

It can be said that today there are two main trends toward namecide process and its influence in lifes
of victims: on one hand it is almost totally ignoring, and on other hand it take into consideration but with
the reducing of severity of namecide process. For example the second attitude describes the namecide
process as “forcibly changing names”.

Today the most of politicians, scholars, victims, human rights organizations, etc. continue
intentionally or unintentionally to describe and define the supressions in socialist and post-socialist
Bulgaria, with the reducing of severity of political violence. For example:

1. ethnic genocide generally expressed with “assimilation, forced assimilation” words;

2. ethnic cleansing generally expressed with “migration, forced migration” words;

3. namecide as the above-mentioned generally expressed with “forcibly changing names” word;
4. ethnic discrimination against Turks in post-socialist Bulgaria generally not expressed.

It seems that both supressions on national Turkish minority in Bulgarian socialist past and the
continuities of same suppressions in post-socialist Bulgaria have not enough conceptualized by social
sciences, although they have original patterns in social-cultural-political contexts. And these suppressions
also not been associated with legal sanctions, although the Declaration of Condemnation accepted by the
National Assembly of Bulgaria.

The situation of national Turkish minority in post-socialist Bulgaria is very complex. To analyze this
complex context and process is needed especially more empirical data of the nature of primary sources.
There are archival documents (see Angelov, 2008) with free accessible on the subject today, but also
there are need for more collecting of narratives of live withesses.
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LIHHICHI OPIEHTALIT AITEA-CUPIT TA [ITEN, NO3BABIIEHUX

BATbKIBCbKOI'O MIKITYBAHHA

XapxaH I'.1.

K.M.H., doyeHm Kaghedpu couionoail

CxiOHoyKpaiHCbKUU HayioHanbHUl yHieepcumem imeHri B. [Jans

Y cTaTrTi KOPOTKO npoaHanisoBaHO MOHATTA ,LUiHHICHI OpieHTauil”; Ha OCHOBiI COUIONOrYHNX
[OCHiMKEeHb PO3rNsiHYTO I[IHHICHI OPIEHTAIIIT AiTEN-CUPIT, WO BUXOBYIOTHCS Y AEPXaBHUX Ta CIMENHNX
dopmax Oniku Ha cydacHOMY eTani PO3BUTKY YKPAIHCbLKOro CycninbCTBa.

B cTtatbe KpaTkoO MpOaHanM3MpoOBaHO MOHATUE ,LIEHHOCTHble OpueHTauun”; Ha OCHOBeE
COLIMOMOrMYecknx MccnefoBaHnii pacCMOTPEHbl LEHHOCTHbIE OpueHTauum OeTen-cupoT, KOoTopble
BOCMUTBLIBAOTCA B FOCYQAPCTBEHHbIX U CEMENHbIX (bOpMax OMeKkn Ha COBPEMEHHOM dTane pasBuTUs
yKpauHckoro obuiectsa.

In this article the definition ,value’s orientations” is briefly analyzed. On the basis of sociological
researches the value’s orientations of orphans who bring up in the state institutions and family forms of
trusteeship are considered. Situation is described in relation with modern stage of Ukrainian’s society
development.

KnroyoBi cnoBa: UiHHICHI opieHTaUil, AiTU-CMpoTK, AiTW, Nno3basneHi 6aTbKiBCbKOro NiknyBaHHS.

MoctaHoBka npo6nemu. lNpouecn rnobanisauii Ta €BpONENCbKOI iHTerpauii 3Ha4HO BNUBalOTb Ha
POpMyBaHHS LHHICHMX OpiEHTaUiN MNigPOCTAlYOro MOKOMIHHA. AK cnywHO 3ayBaxye b. Harophun vy
ctatTi ,nobanisauisa Ta UiHHOCTI ocobucTocTi”: Ha poHi rmobanbHUX npoueciB BiAbyBaeTbcA 3MiHa
uiHHocTen y BaraTbOX couianbHWX rpyn i uinux HapogdiB. HaykoBeub HaBoAMTb BnMCKydy inmtocTpauiio
uboro sasuwa: JllopkreMMiBCbka aHOMiA 3 TeOopeTUYHOi KaTeropii nepertsBopuniaca B NPaKTUYHY
peanbHICTb, 3 KO CTUKAETLCH MPaKTUYHO KOXHWA MPeacTaBHUK KOXHOI couianbHoi rpynu (,6inbwicTtb
CTapux LiHHOCTEN BXe He npauioloTb, a HOBI — Le He copmyBanuca”) [6, 15].

3a gaHnmu [epxxaBHOi cnyx6u ctatnctunkn Ykpaiim ctaHom Ha 01.01.2011 poky B kpaiHi npoxunBano
14 547 371 monoaux niogen y Biui Big 14 go 35 pokie, wo cknagae 31,9 % Big 3aranbHOi YNCENbHOCTI
HaceneHHsl. Y CBOK 4epry 3aranbHa KinbKiCTb AiTer-cupiT Ta Aaiten, nos3baBrneHuMx OaTbKiBCbKOro
niknyeaHHs, y 2011 poui ctaHoBuna 95 956 4on. Lle roBopuTb Npo Te, WO AiTU-CMPOTKN Ta ocobu 3 ix
yucna, ckrnagarTb 3Ha4YHY YacTUHY MOIOA.

BpaxoBytoun TOM akT, WO CBIT NOCTINHO i LWBWOKO 3MIHIOETLCH, Monodp nepebysae y HambinbL
CKIagHOMy CTaHOBMLLi: 3 OAHOrO BOKy, BOHA NPUXOAUTL B YXKe ICHYHOYMI couianbHUIM NPOCTip, Skuin Bys
CTBOPEHUW nonepeaHiMun NOKOMNiHHAMY, a, 3 iHworo B6oky, came MonoAb MOXe 3MIHUTU, PEKOHCTPYyoBaTH
CTBOPEHi CycCninbHi CTPyKTYpu. HOBa reHepauid Mae BaXnMBE 3HAYEHHSI Y KOHTEKCTi po30yaoBu
rpPOMadsaHCLKOro CycnifnilbCTBa, 3aCBOKIOYN Ta BiATBOPIOKOYM 3aranbHOMACHKI Ta HauioHanbHi LiHHOCTI.

PesynbTatv LWOpiYHOI JOMOBIAI MPO CTaHOBULLE MONOAI BKasylTb Ha TeHAeHUii obyMOoBreHi
pagvkanbHMMKU 3MiHAMM B LiHHICHUX OpiEHTaUisX MOSIO4Oro HacemneHHs KpaiHM MpOTSAroM OCTaHHIX
ABaguUATM-TPMOUATM POKIB: MOCTYNOBE MNOLIMPEHHSA iaei AobpoBinbHOI 6e3fiTHOCTI, iHAMBIZyanbHOI
ceoboau; nniopanisauisa cdopm wnoby (3okpema rpoMagsHCbKOro LWby); LWopiYHE HeyxurbHe
30inblUEeHHA MNo3aLntobHOI HAapOAXKyBaHOCTI; CTabiNlbHO BUCOKMI PiBEHb PO3MNy4YeHb; MOLUMPEHICTb Ta
npvMBabnmBicTb Takoro (EeHOMEHY $K ,MaTu-oAMHauvka”; 30iMblUEeHHs CepeaHboro BiKYy YKMNagaHHS
nepwuoro wnoby [5, 80-81].

AHani3 ocTaHHix gocnigxeHb i ny6nikauin. AHani3 HayKoBOi NniTepaTypu JO3BOSISE 3a3HAYMTH, LLO
npobrnemun LiHHOCTEW Ta LUiHHICHUX OpieHTauin monogi gocnigkysanu Haykosui: O. banakipesa,
M. l'onosatui, b. HaropHun, A. MNMapxumosuy, O. MNeTiHoBa, J1. CokypsHceka, H. YyTosa, O. ApemeHko Ta
iH.; npouec couianisauii AiTen-cupiT y TpaguuiiHMX Ta iHHOBaUiHMX ¢dOpMax OMikM BUBYANU BYEHI:
O. banakipea, O. besnanbko, |.3Bepea, A.CasoHoBa, | llewa, C. XapuyeHko, I|. YeHban,
€. YepHuwesa Ta iH.

MpoTe Mano AocnigXeHMM € acnekT UiHHICHMX OpieHTauih came [fiTer-cupit gk  ocobnueoi
coujianbHO-He3axuLLEHOT KaTeropii Monoa,.

Tomy MeTOl CTaTTi € PO3rnAg LiHHICHUX OpieHTauii AiTen-cupiT B yKpaiHCbKOMY CYCnifnbCTBI, L0
TpaHcopMyeTbCA. 3aBAaHHA CTaTTi: no-neplie, 34IWCHUTM KOPOTKUIM aHamni3a MnoHATTS ,LiHHICHI
opieHTaUil”; no-apyre, PO3KPUTU LIHHICHI opieHTauil AiTen-cupiT, WO BMXOBYKOTbCA B AepXaBHUX Ta
CiMenHUX chopmax oniku.

Buknaa ocHoBHOro matepiany gocnigXeHHs. Fk BuMmarae Tpaguuisi HaykoBOro noLuyky, 3 novatky
KOpPOTKO MpOaHani3yeMO OCHOBHE MOHATTA CTaTTi ,LUiHHICHI OpieHTauii”. Y 3B'A3Ky 3 pi3HOMaHITTAM
niaxodiB HayKOBLIB [0 BM3HAYeHHS UbOro TEpPMiHY, Ha [JaHUW Yac HEeMOXSIMBO HaBeCTu e€OuHe
3aranbHONpuUHATE (POPMYMOBaHHA L€l kKaTeropii. AKWOo 3BEPHYTUCH A0 KOPOTKOrO eHUUKNoneanyHoro
CNOBHMKa 3 colianbHoi poboTu, TO B HbOMY UiHHICHI opieHmauii BU3Ha4aroTbes, siK ,BMOipKOBa, BiJHOCHO
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CTillka cuctema CrnpsiMOBaHOCTI iHTepeciB i NoTpeb 0cobUCTOCTI, HaLineHa Ha NEBHUIM acnekT coLiarnbHuX
uiHHocTen” [8, 496].

[ocnTb 3MiCTOBHE BM3HAYEHHA LiHHICHMX oOpieHTauin 3anponoHysaB M. [onosaTtui, nig sSkMmMu BiH
poO3yMi€e MEBHY CYKYMHICTb iepapXidyHO MOB’A3aHMX MK CODON LIHHOCTEN, KOTpa BU3HA4Ya€E Yy NOAUNHU
CNPAMOBAHICTb 1T XUTTeAIANbHOCTI [3, 72].

BasoBuM gns HaWwOi cTaTTi € NOHATTS ,LiHHICHI opieHTauil”, ake 3anponoHyBana H. YyTtosa, nig skum
BOHa pO3yMi€ ,yCBiJOMMEHO-MOTUBOBAHUN camoigeHTudikauinHi  BMGIp 0cobucTicTio  cuctemu
CyCNinbHO-BM3HAHNX (b0 HEBM3HAHWX OAHWM COLliyMOM) XXUTTEBO MNPIOPUTETHMUX ANS Hel CycninbHMX
LiHHOCTEN, 3pasKiB, YCTAHOBOK, a TaKOX pauioHanbHUX MoAenen noBediHKM B peanbHO iCHYuiM (sika
NOCTIMHO 3MIHIOETLCA) couianbHii AINCHOCTI, WO [03BONSATL 1M Ha NIArPYHTI BNACHOrO >XMTTEBOrO
OOCBiQy 3MopentoBaTu i peanisyBaTuM NeBHi MOBEAIHKOBI Aii AN AOCATHEHHS TaKTUKO-CTpaTeriyHuX
ocobucTicHux uinen” [9, 9]. BigmiTMo, WO UiHHICHI opieHTaLil (hOpMYTLCA NOCTYNOBO NPOTArOM YCbOro
XUTTS Ta HANBINbLUMIA BASMB Ha Len NpoLec Mae ciM’'a Ta pedpepeHTHI rpynu Anst 0coOUCTOCTi.

[ocuTb 'pyHTOBHMM € aHani3 AMHaMikyM LiHHICHMX opieHTauin, sikni BuceitTneHmn O. banakipesoto y
cTatTi ,ITpaHcdopmauis UiHHICHMX oOpieHTauin B yKpaiHCbKOMY CYCNifbCTBI”, WO CNMpaeTbCa Ha
pe3ynbTatM [OBOX HaUiOHanbHUX penpes3eHTaTUBHUX ONUTYBaHb HaceneHHs YkpaiHu, nposBefeHux
LleHTpom ,CouianbHuii MOHITOPUHI” Ta YKpPaiHCbKMM [HCTUTYTOM couianbHUX [OocChimpKeHb: ,LliHHiCHI
opieHTauiil HaceneHHs — 1996”, NpoBefeHOro y BepecHi-KOBTHI 1996 poky, BMGipkoBa CyKynHiCTb 2811
pecnoHAeHTiB Big 18 pokiB Ta ctapLi, ke Byno cknagoBoto npoekTy ,CBiToBe OOCNIMKEHHA LiHHOCTER”
(,World Values survey’, kepiBuuk — P.IdrmnxapTt), Ta ,LiHHicHi opieHTauil HaceneHHa — 19997
nposegeHoro y rpyaHi 1999 poky, BubGipkoBa cykynHicTe 1200 pecnoHaeHTiB, ke Oyno cknagoBoio
€BPONENCLKOro gocnigxeHHs uwiHHocten (,The European Values Survey”, kepisHuk — J1. Xanman).

O. banakipeBa BusBWNa Taky iepapxito MPIOPUTETIB B YKpaiHCbLKOMY CycninbCTBi (y nopsgky
3HWKEHHS iXHbOI 3HAYyLLOCTI): CiM'sl, Apy3i, poboTa, BinbHWI Yac, xobi, peniris, BnacHui 6i3Hec, noniTuka
i Ha OCTaHHbOMY MicCLi po3BaxarbHi opMK NPOBEAEHHS BifIbHOro Yacy [2, 22].

BueHa BM3Hauvae, WO Taki BiYHI LIHHOCTI, sIK ciM’a, poboTa, Apy3i, He BTpayalTb CBOEI BApPTOCTi i
HaBiTb HabyBalTb HOBOro 3Mmicty. CiM’s B ymoBax BGypxnmMBUX CYCMiNibHUX NEPETBOPEHb BUKOHYE QDYHKLIT
NigTPMMYOHOro cepefoBuLLa, 3axXmcTy. 3MIHIOETLCA 3HAYeHHs LiHHOCTI poboTu. 3 ogHoro GoKy, 3pocTae
LiHHICTb HasiBHOCTi pobo4oro Micus sik Takoro. 3 iHworo 60Ky, 3pocTaloTb BUMOTMM A0 PiBHS onnaTtuy npadj,
MOXNUBOCTEN npodpeciiHoi  kap’epn, camopeanidauii. bBinbw BWCOKMA piBEeHb 3aLikaBNEHOCTi
NpeacTaBHMKIB MONOAOr0 MOKOSHHA MOMITMKOK Ta BNacHMM 6i3HECOM yxXe O3Ha4a€e MDKMOKOMiHHI
3PYLIEHHS Ta 3MiHY CUCTEMW XWUTTEBUX OPIEHTMPIB. [NA YacTMHM HaceneHHsA peniria BUKOHYE yHKLi
3aMiHWN LiHHICHUX HOpM. 3pocTae iHTepec OO0 MOMITUYHOIO XWUTTSA, Xo4va MONITUYHA, SK i rpomMaackka,
aKTMBHICTb 3anvWalTbCa Ha AOCUTb HU3bKOMY PiBHi. 3BepTae yBary AOCUTb BUCOKWI PiBEHb OMTUMI3MY
HacerneHHs, W 0ocobnMBO MOSIOA4Or0 MOKOSiHHSA, MOCWUMEHHST TONMEPaHTHOCTI B CyCninbCTBi. 3aranom,
BUBYEHHS NaHYO4YMX MPIOPUTETIB Ta OdiKyBaHb rpoMagsdH CBiAYMTb NPO Te, WO LiHHOCTI BWXMBAHHSA
3anuarTbCcs JOMIHAHTO B YKpalHCbKOMY CycninbCTBi [2, 32].

Ak BMOHO 3 BMLIE3a3HAYEHOro AOCHIMKEHHS, CiM’'Sl 3anMIIAETbCA OOHIE 3 HaWbINbLl 3HAYYLLMX
couianbHKX LiHHOCTEN Ans nepeBaXHoi BinbLIOCTIi HaceneHHs YkpaiHn. Mu BBaxxaemo, Lo Ans AiTen, ski
3 pi3HMX NpuMYKMH No3baBneHi CiMENMHOro cepedoBuLLa, LiHHICTE CiM'i Byae Takox Bucokot. [o Toro x
LiHHOCTi BM>KMBaHHA € 0COBNMBO akTyanbHUMM 118 OiTeN-CUPIT He3anexHo Big hopMuM OMikK, B SKiA BOHU
3pocTanu.

Po3noynHaioum aHani3 LiHHICHUX OpieHTaLuin OiTen-cupiT, 3BepHiMoca OO0 MpOoBefeHOro asTopoMm Y
OepesHi-TpaBHi 2008 poky couionoriyHoro gocnigkeHHst ,[iarotoBka AiTen-cupit OO CIMEMHOro XUtTs”,
CKNagoBOK  Y4acTUHOK  fKOro  Oyno  BMBYEHHA  CIMEMHWX  LIHHOCTEM  CTapLUOKMaCHUKIB.
EkcnepvmeHTancHoo 6asow Oynu iHTepHaTHi 3aknagu JlyraHcbkoi obnacTi: KpemiHcbka obGnacHa

3aranbHOOCBITHA LWkona-iHTepHat I-1l cTyneHiB, JlyTyrmHcbka obnacHa creuianbHa 3ararbHOOCBITHS
wkona-iHTepHat, CeBepogoHeubka obnacHa 3aranbHOOCBITHA  Wkona-iHTepHat |-l cTyneHis,
CraxaHoBCcbka obOnacHa 3aranbHOOCBITHA wWkona-iHTepHaT |-l cTtyneHiB Ne2, LUloTiBcbka obnacHa
3aranbHOOCBITHA  WKona-iHTepHat |-l cTyneHiB. Haw BWGip BuLie3a3Ha4YeHUX LIKiN-iHTEpHaTIB

3yMOBMEHMN TUM, WO [O-Mepwe, ue KNacuyHi gepxasHi 3aknagu obnacHoro nignopsiakyBaHHS,
po3paxoBaHi Ha yTpumaHH4a Big 125 go 360 giten, ski € HaNbINbLW 3anoBHEHUMU; M0-Opyae, BUXOBaHL
UMX iHTEepHaTiB MalTb couianbHUA cTaTyc ,OiTer-cupit’ Ta ,4OiTer, no3baBneHux O6aTbKiBCbKOro
niknyBaHHS"; Mo-mpeme, yMOBU NPOXXUBaHHA Ta BUXOBAHHA B LIMX 3aKnagax OAHaKoBi.

MMig yac 36opy iHopmaLii MV BUKOPMUCTOBYBANW Taki METOAWN AOCHIMKEHHS: aHKETYBaHHS YYHIiB 8-9-x
KnaciB LLUKOMNW-iHTepHaTy; eKcnepTHe ONMTYBaHHSA (y poni ekcnepTiB BUCTYNanv ANPEKTOpU, 3aCTyMHUKN 3
HaB4anbHO-BMXOBHOI POOOTU, KIacHi KepiBHWKKW, BYMTENi, BMXOBATENi, NPaKTUYHi MCMXONOrK, couianbHi
negarorn, OOCNYroByl4YMiA MepcoHan iHTepHaTHUX 3aknagiB); METOL BKIHOYEHOIO CMOCTEPEXEHHS,
Oeciay.

3aranbHa BMGIpKOBa CYKYMHICTb CTaHoBuUNa 224 BuxoBaHLi, 3 HUx 106 xnonuis Ta 118 pgisyat, a
Takox 70 4omnoBik, SiKi BUCTynanu B poni ekcrnepTiB. BinblwicTb onMTaHMx y4HiB O6ynu Bikom 14-16 pokis,
npu 4Yomy Binblia yactnHa gisdaT 33 % nepebyBanu B LWKoni-iHTepHaTi Big 6 Ao 10 pokie, Wo cBig4MTb
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npo OOBroTpMBanuin BNAUB AENPUBALIHUX YMOB Ha CTaHOBMEHHsSI OCOBUCTOCTI AiBUMHW. Y TOM e 4ac
Oinbla yactuHa xnonuis 24 % [ewo MeHLe 3a3Hanu Lboro BnamBy Big 1 4o 5 pokiB, TOMY BOHM MaloTb
OinbLue JoCBiAY CIMENHNX CTOCYHKIB (SIK MO3UTUMBHUX, TaK i HEraTUBHUX).

IHTEpHaTHUI 3aknag € OOCUTb 3aKpUTOK CoLuianbHOK CUCTEMOMD, TOMY Taki BMASIMBOBI dhakTopu
OpMYyBaHHSl  LiHHICHMX OpieHTauii $SK ciM's Ta 3acobuM MacoBoi iHopmadii  3anuwalTbes
MiHiMi30BaHNMMW.

OpieHTauis Ha CTBOPEHHST YN OTPUMAHHS CNIPUATIIMBUX YMOB Bifg 6nnM3bkux niogen y wntobi rosopuTb
Npo LiHHICHE BIOHOLWEHHSA A0 ManbyTHIX CiIMENHUX CTOCYHKIB. BU3HAUMTK CTaBNEeHHNA CTapLUOKNACHWKIB OO
CIMEVNHOro XWUTTH, SIK A0 XUTTEBOI LiHHOCTI, 403BONUNM OTPUMaHi BignoBiai Ha TBepmkeHHs ,[ns Tebe
ciMenHe XuTTs — Ue, nepu 3a Bce...”. OTpumaHi pe3ynbsTaTtu cBigyaTh, Wwo Ans 60 % BUxoBaHLUIB ciMelHe
XUTTS — Ue, NepLll 3a BCe MOXIUBICTb XMUTU 3 KOXaHo ntoguHot. Ons 20 % onuTaHux — ue BigvyTTa
3aTuwKy Ta 6e3nekun, NPMPOAHO, WO YacTka AiBvaT € binbLioto, Hixk xnonuis. Npobnema camoTHOCTI B 3
pa3u Ginbwe TypOye XxnonuiB, HiX AiBY4aT, Tak BBaXatoTb, LLO CIMENHE XUTTA — Le, NepLl 3a Bce He OyTu
oanHokum/oguHokoto 9 % xnonuie Ta 3 % AiB4yaT. He3aHa4yHUIM BiACOTOK pecrnoHAeHTiB, 3 % — XnonuiB i
1 % — giByaT, po3rnsgarnTb CIMENHE XUTTS, ik YMOBY MOKpaLLlEeHHS1 CBOrO MaTepianbHOro CTaHOBULLA.
Jinwe 2 % pecnoHAEHTIB BMEBHEHI, WO CiMENHe XWUTTS — Le, nepw 3a Bce, 0bMexeHHss B 0COOUCTIN
cBobogi. Bigkputun BapiaHT obpanu 2 % onuTaHuX i 3a3Ha4mnu, Lo CiMENHE XUTTS — Lie NepLl 3a BCe...
,BCE BULLE MNepepaxoBaHe pas3om’, ,MPUrOTOBMEHUN CHIAAHOK Ta YMCTUA ogsar’, ,ue 3amBi knonotu”.
MMO3MTUBHO, WO Y CYMKEHHAX XNOMuiB Ta AiBYyaT AYXOBHI LiHHOCTI NpeBantolTb Hag MaTepianbHUMU B
CIMEVHOMY XMWTTI.

3a gaHvMn gocnigkeHHs B ManbyTHbOMY NnaHyTb BCTYNUTK Ao wnby 92 % pecnoHaeHTis, 3 %
PECNOHAEHTIB OEMOHCTPYIOTb OpIEHTALUil0 Ha XOMnoCTsLbKE XUTTS, NpoTe 5 % onuTaHux LWe He
BMU3HAUUNUCA 3 UMM nutaHHam. LWo6 gisHatuca npo MOXnvBI MOTMBWM BCTyMny AO Woby, MM BBENW B
aHKeTy nuTaHHs: YoMy T xoTie/xoTina 6 BcTynuTu o wnoby?”. BignoBigi HA HbOrO MOXHa YMOBHO
noaiNuTK Ha Taki rpynu:

1. Ti, WwWo BKa3ylTb Ha CTaBfEHHS 00 MaWbyTHbOI CiM'T SK A0 XWUTTEBOI LIHHOCTI: ,CiM'ss — ue
HamnpekpacHiwe, Wo mMoxe b6yTn”; ,CiM’a — Le XUTTS s MeHe”, ,CTBOPUTU CIM'I0 1 XXUTK, SIK HOpMaribHi
nogn”, ,wob 6y cBin aim i B HboMy Oyno 3aTuwHo”, ,Wwob 6yna 6naronony4yHa, aobpa, wacnmea cim’'s”.

2. Bignosigi wono ycBigoOMMeHHs MOSIOAMMU FIIOAbMU CBOMO XXUTTEBOMO MPU3HAYEHHS: ,MPOAOBXKUTI
CBill pia”, ,y KOXHOro noBuHeH OyTn YONOBIK/APYXUHA ANS HAPOOXKEHHS OiTen”, ,3anuiMTi Hawagkis”,
,L106 Byno HoBe NOKONIHHA".

3. Ti, WO BKa3yTb Ha CTpax CaMOTHOCTI, BaxxaHHA ByTM KOXaHMM/KOXaHOH): ,HE BUCTAYaE KOXaHHS”,
,DOr 0AaB HaM XWUTTSa AN Toro, wob nobutn n pagitn’, ,He XoTinoca 6 XXMTK B CAMOTHOCTI”, ,X04y 3HanNTH
CBOIO MOSTOBUHKY, W06 BiH (BOHA) MeHe migTpumyBaB (-na) y Byab-aky xBunuHy”, ,wob camin (camomy)
noTiM He 3anuwmTucs”, ..y ABOX ferwe Xxutn, 60 € Npo Koro NiknyeaTucs Ta AiINUTUCA CBOIMWU AyMKamMm”.

4. Ti, WO AEMOHCTPYIOTb CTaBNeHHst 4o wnoby, sk go ,icnuTy”: ,XoTiB 6K Big4yTn Ha cobi, Wo Take
gopocrie XuTtTs, oboB’A3kM”, ,TOMY WO S Jopocna i MOoXy A03BONMTU Le cobi’, ,Xo4y 3MiHUTU CBOE
KUTTS”.

5. Ti, wo BigbuealoTb NOOOB A0 AiTeN Ta YONOoBiKa/APYKUHW SIK TONOBHUX CKNagoBWX CiM'i: o6t
AiTel; MeHi xo4eTbca AiTen, gornaaaTu ix, Buxosyeatu”, o6 BiH (BoHa) NobuB (-na) meHe i Moix giten”,
,L00 6ina meHe OyB TOW, XTO MeHe NMOUTL”, ,WwWob Byna cBodA ciM’a i AiTK, i Wob BOHU rapHo BUunucs”,
,LLO06 nobuTn OpYXUHY i giTen, i NpoXxntn 3 Hew xuTTa”. Lli npuknagm ceigyatb Npo pi3HOMaHITHICTb
MOTUBIB BCTyny A0 WOy, ane ronoBHMM 3anuvlIaeTbCA — KOXaHHA (9K cepepn fiByat, Tak i cepef
xnonuis). binblWicTe BuxoBaHUiB OpieHTOBaHi He BiggaBat, a OTpPMMYyBaTW B CIMEAHOMY XXWTTI.
BigcyTHicTb gocCBigy npoxuBaHHA B CiM’i, ab0 HasBHICTb HEraTMBHOrO OOCBIAQY, 3MYLUYE LiTEn-cupit
ifeanisyBatM CBOE€ ManWbyTHE CiIMENHe XWUTTS, YABMSIOYM TiflbKU MNO3UTMBHI MOro CTOPOHM, 6e3 xBopoo,
nobyty, OyaeHHOCTi.

LiTV € LiHHICTIO B XXWUTTi KOXHOI NoanHN, ocobnMBO ANg cupiT. Y npuBaTHin Oecigi gisyata ta xnonui
NepeKkoHNMBO [[OBOAMMM, WO iX BRacHi AiTm OoTpMMarTb BCe 4Yoro OynvM no3GaBneHi BOHU cawmi
(baTbkiBCbKOi MOGOBI, nacku, yBarM, MaTtepianbHUMX LiHHOCTeW Towo). [lepeBaxHa OinbLwicTb
CTapLUOKMAaCHMKIB XO4YyTb MaTu BRacHUX AiTeN i NpMpogHo, Lo 4YacTka AiB4aTt npu LboMmy € GinbLioto
(BignosigHo 51% pisyat i 45% xnonui.).

Binbwicte onuTtaHux (56 %) B ManbyTHBOMY NNaHylTb MaTh ABOX AiTeN, Wo 3abe3neyntb npocre
BiATBOpPEHHSA HacerneHHs. OfHIE 3 NMPUYMH LbOro € MPOXMBAHHS Y BEINTMKOMY OUTSAYOMY KOJEKTMBI,
30Kpema 3i cBoiMu BpaTamu Ta cecTpamu, KN Mae OaBHIO TpaguuUilo MiKNMyBaHHA CTapLUMX YYHIB NpO
MOMOALUMX, O CMpUSEe PO3LUMPEHHIO Ta 3MILHEHHIO BHYTPILLUHIX couianbHMX 3B’A3KIB MK BUXOBaHLSIMMU.
BaxaHHa matu ogHy ouTuHY Bucnosunu 17 % xnonuie ta 20 % AiByat, BKasyo4um Ha CKNagHWi Yac Ta
BiACYTHICTb MIATPUMKM poamdiB. He3HayHWi BiACOTOK CMOCTepiraeTbCs y OpieHTauii pecnoHOEeHTIB Ha
0e3niTHiCTb 2 % Ta baraTogiTHiCTb 3 %. Y BiOKPUTKX BiANOBIAsSX HaN4YacTilwe BKasyBanu KOro came XoTinu
© maTu: ,00HOro Xnon4ymka Ta ogHy AiBYUMHKY’, ,OMM3HIOKIB”, ,OABOX AiBYaT, ane sk sunge”. Mpote, Sk
nokasye npaktuka YHKUiIOHYBaHHA coLUianbHOro LEHTpYy MaTtepi Ta AWTUHUW, cepepn >XIHOK, siki MalTb
HaMip BiAMOBUTUCS Bif HOBOHAPOXEHOI AUTUHK, 67 % BUXOBYBanucs B iHTepHaTHOMY 3aknagi [4, 89].
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Otxe, cneundbika (pyHKLIOHYBaHHSA iHTEpPHATHOrO 3aknagy, siBuMWa rocrnitaniamy Ta MaTepUHCbKOI
AenpuvBadii, BiACYTHICTb JOCBiAY NPOXMBAHHA B POAMHI, ab0 HasiBHICTb HEraTMBHOrO CiMEMHOro A0CBIgy
00yMOBMIOTEL MiABULLIEHY 3HAYMMICTb CiM'i cepepf LiHHICHMX OpieHTauin cupiT. BoHn opieHToBaHi Ha
CTBOPEHHS CiM'T Ta HapOMXEHHA OBOX AiTe 3 METOK KoMMeHcauii BiACYTHOCTI POAMHHOrO Tenna Ta
3aTULLIKY; MPOTe NepeBa)kHa OiNbLiCTb MOTMBIB BCTYNY A0 LWMOOY CnpsiMOBaHi HA OTPUMAaHHST KOXaHHS,
Oesnekn, MOXNIMBOCTI peanidyBaTun cebe B AiTAX, BiAYyTTS OOMALUHLOIO 3aTULLIKY, XUTTEBOI OMNopw, i
PiKO, HA YCBIAOMIMNEHHSI Ta rOTOBHOCTI CTBOPIOBATU YMOBW 4111 OCOBMUCTICHOIO pO3BUTKY KOXaHOI MIOANHM.

OTpumaHi HamMn faHi € CXOXUMW 3 pesdynbTaTaMmy COLIONOrNiYHOro AOCHIAXEHHA Ha Temy ,2KUTTEBI
YCTaHOBKM JiTen, aki 3anuwunucs 6e3 niknysaHHs 6aTbKiB, L0 BUXOBYIOTLCA B CUPITCbKMX 3aknagax”’, sike
nposefeHo A. lNMapxumoBuy B GepesHi-kBiTHIi 2008 poky B ¢bopMi aHKkeTyBaHHS Ta BUCBITMEHO Yy CTaTTi
LI 1INaHbl U Hagexabl AeTen-cupot”’. B onntyBaHHI npunHano yvacte 150 nignitkis y Bidi Big 11 0o 18 pokis
(45 % xnonuis Ta 55 % aisuat) Ta 30 gopocnux (BMxoBaTeNi CUPITCLKMX 3aKnagis).

3a paHumu, sKi OTpMMaHi B XOAi OOCHIMKEHHS!, TONTOBHOK XUTTEBOI LHHICTIO € LLiacnmnBe CiMenHe
xuTTa. Tak Bignosinu 59 % onuTyBaHMX. YCTaHOBKa Ha MiUHy i 6naronony4Hy ciM’io € y nepeBaxHOi
OinbwocTi giten (75 %). MNpoTe gopocni BNEBHEHI, WO N1LIe OesKi 3 HUX 3MOXYTb CTBOPUTM MOBHOLHHY
CiM’0, OCKINbKM OiTU-CMPOTU, HE Mato4uM nepen o4MMa No3MTUBHOIO Npuknagy 6aTbKiBCbKUX BiAHOCKH, He
3MOXYTb YCMiLWHO BUpiLlyBaTU NOAPYXKHI KOHNIKTU. Ha gpyromy i TpeTbOMY MicLi NO 3HAaYMMOCTI AiTn-
CMpOTW CTaBNSATb YCMiLLIHY NPOMdECinHy AisnbHICTb (55 %) i miuHe 3gopoB’st (50 %).

Ona 47 % nigniTkie, ski 3anuwunuca 6e3 niknyBaHHS 6aTbKiB, BaXMBY pOnb Bidirpae AOCArHEHHS
MaTepianbHoro 6naronony4yys. BigobpaxaeTbcs Ha cupoTax i cneuudpika NPOXMBAHHS B CUPITCbKUX
3aKknagax — 3aKkpuTIiCTb i BigocobneHicTb. Moxnmeo, Tomy 6araTo 3 HMX BBaXKatoTb rONIOBHOK LiHHICTIO B
XWTTi MOBHOLIHHE CNinKyBaHHA 3 ntogbmn, obposuunuee (43 %). 3 Toukm 30py aBTopa, NianiTKM-CUPOTK
B MPIOPUTET >XUTTEBMX LIHHOCTEW CTaBnAaATb Te, 4oro Oynm nosbaeBneHi B AMTUHCTBI. binbwictb
pecnoHaeHTiB He BGaxatoTb, Wob iX AT noBTOpMAM iX Aonto, a baxatTb OyTn xopowwmmMuy i nobnaymmm
OaTbkamu, KOTpUX y HUX He Oyno. YUBepTb onutaHux (26 %) BBaxalOTb BaXXIMBOK XUTTEBOK LLHHICTIO
pPO3BUTOK CBOIX 3aibHOCTeN, a gesiki (14 %) maTb HaMipy BECTM B ManbyTHbOMY aKTUBHE KyIbTypHE
xXutta [7, 98-99].

OTmxe, sK nokasano AocnimkeHHs npoBegeHe A. [lapxMMOBMY, LACNMBE CIMENHE XUTTS €
HaMBINbLLIOK XUTTEBOK LIHHICTIO ANS LOiTEW-CUMpIT, SKi He Mann MOXIMBOCTI crnocTtepiratu 3a
HOpManbHUMKU BigHOCUMHaMK B CiM'i. ABTOpKa BBaxae€, L0 He AMBMASYUCL Ha MO3UTMBHI LiHHICHI
yCTaHOBKW, BiNbLUICTb NiANITKIB HABPSA YM 3MOXYTb YCMILLHO peanidyBaTtu iX B MaibyTHbOMY.

Y KOHTEKCTi Hawoi poboTn AOUINbHUM € 3BEPHEHHS A0 I'PYHTOBHOMO COLONOrNiYHOr0 AOCHIAXKEHHS
SKUTTEBMI LUNAX BUMYCKHUKIB iIHTEPHATHUX 3aknafiB, BUXOBaHLIB OMTAYMX OyaMHKIB cCiMerHoro Tuny Ta
NPUMOMHUX CiMen” MNpoBedeHOro YKPaiHCbKMM LEHTPOM couianbHuUX pedopM pasoM 3 YKpaiHCbKUM
IHCTUTYTOM couianbHuX gocnigxeHb iMeHi OnekcaHgpa ApemeHka. OnuTyBaHHA npoBogunioca 3 17
cepnHa no 13 sBepecHda 2010 poky. B onuTyBaHHI B35M y4acTb BUMYCKHUKK iHTEpHATHMX 3aknagis — 110
pecnoHaeHTiB (54 toHaku Ta 56 gisyaT) BikoM Big 15 40 26 pokKiB; BUMYCKHUKN CiMeNHUX bopM oniku: 25
KOMULLIHIX BUXOBaHLIB NpuioMHUX cimen (gani B Tekcti — NC) (8 toHakis Ta 17 gisyar) Bikom Big 16 go 26
pOKiB Ta 32 KOMUWLLHIX BUXOBaHLiB AUTAYMX OyauHKiB ciMernHoro tuny (gani B Tekcti — OBCT) (20 toHakiB
Ta 12 pisyar) Bikom Big 15 oo 28 pokis; 438 y4HiB BUMYCKHUX KnaciB iHTepHaTHUX 3aknagis 2010/2011
POKY HaBYaHHSA, cepepq SKuX Xnonui ctaHoBnATb 267, giByata — 171, nepeBaxHo uUe Yy4yHi Bikom 13-19
POKiB.

Ak nokasanu pesynbTaTn AOCNIMDKEHHS, Y BiNbLOCTI YYHIB BUMYCKHUX KMNaciB iHTEpPHaTHUX 3aknagis
cepef XKUTTEBMX Linen Ha nepoMy Micui (8K y XNnonuis, Tak i y giByaT) BignoBiAHO A0 paHry BaXNMBOCTI
CTOSITb HaBYaHHSA i 3006YTTA OCBITK, a Ha APYroMy — AOCATHEHHS NpodeciiHoi kKap’'epu. dani ana xnonuis
BaXXNMMBMM BUSIBUINOCS ,MaTul CBOKO BriacHy KBapTupy abo 6yauHoK” i ,cTatu maTtepianbHO He3anexHum”.
Y piByaT Ui NYHKTU TaKoX MOcigaloTb TPeTE Ta 4YeTBepTe MiCUA 3a BaXNUBICTIO, OOHaK Y iHLUIN
NoCrnigoOBHOCTI: AN HUX BaXNMBO CrovaTKy CTaTu MaTepianbHO He3anexHuMmu, a Bxe noTiM ,MaTn CBOKO
BnacHy kBapTupy abo 6yauHok”. Ha nm’atomy Mmiculi y npeacTtaBHuKIB 060X cTaTel — CTBOPUTU BRacHy
ciM’to. lMicnsa uboro giByata xoTinu 6 MaTu OiTen, a BXe NoTiM BnacHU aBTOMOOINb. Y XnomnuiB HaBnaku:
BOHW XO4YyTb MaTu aBTOMODinb, NOTiIM AiTel. Xo4a YomnoBiya 4YacTuHa pecnoHgeHTiB y 91 % Bunagkis
3asBuna, Wo nnaHye MaTu Airen y manbdytHoomy. Taki > nnanu y 89 % aisuart [1, 85].

Pe3ynbTtatv BuLLE3a3HAYEHOro OOCHIIKEHHS1 CBigYaTb, WO MNepeBaxkHa OinblUiCTb BCiX KaTeropin
ONMUTAHMX 30PIEHTOBAHI Ha CTBOPEHHA ABOAITHOI ciM'i. YKogeH pecrnoHOeHT He BUCINOBMB OHaKaHHs
yTpyMaTunca Bifi HapoMKeHHA AUTUHU. KoXeH AecaTui i3 onuTaHux yxe Buxosye Aiten. Llikaso, gitu, ki
BMXOBYBanucs y cimenHux cpopmax, Ha 15 % Ginblue opieHToBaHi Ha baraTogiTHy poauHy [1, 103].

HocuTb iHbopmMaTVBHMM ONs HAac € OTpMMaHi pe3ynbTaTu CTOCOBHO MPpii KOMMLLHIX BUXOBaHLiB
iHTEepHaTHMX 3aknagiB Ta ciMenHux opm onikn. Tak, Ha nNuTaHHsA ,Yn maete Bu mpito” Bignosinu ,Tak’
95 % KONWULWHIX BMXOBaHLIB iHTepHaTHUX 3aknagie Ta 91 % konuuwHix BuxosaHuis NMC ta OBCT, a He
MatoTb MpiT 5 % KONULWHIX BMXOBaHUIB iIHTEpPHATHUX 3aknagiB Ta 9 % konuwHix suxosaHuis MNC ta ABCT.
Ha Bigkpute 3anuTtaHHsa ,PoskaxiTb npo wo Bu mpieTe?” Gyno oTpMMaHO HacTynHi BignoBigi: matu
BnacHe xuTrno (36 % BuxoBaHUiB iHTepHaTHUX 3aknaais, 16 % suxosaHuis NC, 21 % suxosaHuis OBCT);
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ctBoputn xopouwy ciM’to (30 % BuxoBaHUIB iHTepHaTHUX 3aknagis, 18 % BuxosaHuie C, 19 %
BuxoBaHuiB [BCT); 3HanTn xopowy poboTy (21 % BMXOBaHUiB iHTepHaTHUX 3aknagis, 9 % BMXOBaHLUIB
MC, 18 % BuxoBaHuie JECT); matn BnacHuin aBTomMobinb (12 % BMXOBaHLUIB iHTEpHATHMUX 3aknagie, 11 %
BuxoBaHuiB 1C, 9 % BuxoBaHuiB BCT); 3akiHunTn HaB4YaHHS (12 % BMXOBaHLIB IHTEPHATHUX 3aKnagi.,
4 % BuxoBaHuiB NC, 4 % BuxoBaHuiB OBCT); xntn B iHWIiK kpaiHi (5 % BuMxOBaHUIB iHTEPHATHUX
3aknagie, 2 % BuxoaHuiB INC, 2 % BuxoBaHuiB IBCT); wob cBiT 3MiHMBCS Ha kpalle (4 % BMXOBaHLUIB
iHTepHaTHUX 3aknagis, 2 % BuxoaHuiB [C, 0 % BuxosaHuie ABCT) Towo. Ak mu Gaummo, AaHe
AOCHiMIKEHHA TeX NigTBEpPOXKYE UiHHICTb CiM’T ANs AiTen-CupiT He3anexHo Big TOro BUXOBYBANUCSH BOHU B
iHTEepHaTHOMY 3aknagi 4Yn B 3aMiCHUX CiM’AX.

E. ApuyeBcbkun, BMBYauYM npobnemy couianbHMX LUIHHOCTEM MONoAdi 3 uucna AiTen-cupit,
NigKPECNOe NPIOPUTETHICTb TPaAULIMHUX XUTTEBUX UIHHOCTEW: CiM’s, TigHUM 3apobiTok, BipHi Apy3i,
nobos. HanmeHw 3Ha4yMmMmMm € opieHTauia Ha ycnix, Bnagy i cnasy [10, 166].

BucHoBku:

1. CyvacHi TeHOeHUii B MOSOAPKHOMY CepefoBuLli: MOCTYNOBE MOLIMPEHHs igei 4o6poBinbHOT
©e3.iTHOCTI, pPO3MOBCIMKEHHS TPOMAOSAHCLKOro LWNOY, 30inblUeHHs no3aluntobHOI HapomKyBaHOCTI,
BMCOKMIA piBEHb PO3Sy4YeHb, 30iNblUeHHs] CEpeaHbOro BiKY YKNadaHHsS neplioro wnody obymMoBneHi ix
LiHHICHMW OpieHTauiamu.

2. UinHHicHi opieHTauii — Ue ycBigOMNEHO-MOTMBOBaHUIN camoigeHTUdikaliiHuin BUOip 0cobucTicTio
CUCTEMU CYCMiNbHO-BU3HAHMX (ab0 HEBM3HAHMX AaHUM COLiyMOM) >XUTTEBO MPIOPUTETHUX ANA Hel
CyCNinbHUX LIHHOCTEN, 3pasKiB, YCTAHOBOK, a TaKOX pauioHanbHMX MOAenen NOoBefiHKU B pearibHO
iICHYIOYIN (sIKa NOCTIMHO 3MIHIOETBCS) couianbHiN OIMCHOCTI, WO A03BOMATh i HA NiArpyHTI BNAcHOro
XUTTEBOrO [AOCBiQY 3MOZEnoBaTW i peanidyBaTu NEeBHi MOBEAIHKOBI Aii Ans AOCATHEHHSA TaKTUKO-
cTpaTeriyHux ocobucticHux uinen (H. YyTosa).

3. AHani3 couionoriyHnX SOCnigKeHb A03BONSAE 3a3HaYNTU, WO cepes LiHHICHUX opieHTauin aiten-
CUPIT HaWbinbWw 3HAaYUMUMKM € CiM’'SE Ta LWacnMBe CiMeNHe XWUTTS, HaB4aHHS | 3000yTTS OCBITH,
OOCSIrHEHHS1 MpodieciiHOT kap’epu Ta MaTepianbHoro 6narononyyusi, miuHe 3gopoB’si. Ocobnvee
3Ha4YeHHs Ons cupiT HabyBae opieHTaLis Ha CTBOPEHHS BMACHOI CiM'T Ta HAapOOKEeHHsSI NepeBaXHO ABOX
AiTen, HezanexHo Big opMM OnikK, B SIKi BOHWM BUxoBYyBanucs. Cnig BiAMIiTUTK, WO BUXOBaHLi CiIMENHUX
dopM onikun € Kpallie NigroToBAEHNMM 40 CAMOCTINHOMO XUTTS, HXK BUXOBaHLi iHTepHaTHUX 3aknagis, ane
BCi BOHM MaloTb ONTUMICTUYHUIA NorNsag y ManbyTtHe. B Tpinky Hanmbinbw 6akaHux Mpin cupiT yBinwnu:
MaTu BNacHe XUTno, CTBOPUTM XOPOLLY CiM’t0, 3HANTW XopoLLy poboTy.

Mopganbwnii HaykoBUIM MOLWYK O3HA4yeHoi npobnemu noTpebye BMBYEHHS 3apybixHoOro pocsigy
JOCNiSKEeHHS LiHHICHMX OpieHTauiv AITen-cupiT, ki BUXOBYIOTbCS B CiMeHUX dhopMax oniku.
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NMPABO

YOK 342.9
NMPABOBE PEIYINiOBAHHA HAOAHHA AOMIHICTPATUBHUX
nocnyr NOTPEeYE CUACTEMHOIO niaxoay

FonocHiveHko L.IN.

O0OKmMop opUOUHHUX HayK, npoghecop,

Bacnyxerul ropucm YkpaiHu (HauioHanbHul mexHiyHul yHieepcumem YkpaiHu)

HocnigxeHo mogens CUCTEMU NMPaABOBOro perynioBaHHA HagaHHS agMiHICTpaTUBHMX MOCAYT Ta NOro
CMiBBIAHOLUEHHS 3 NOPSAAKOM BUPILLEHHS iHAMBIAYaNbHOT aAMiHICTPAaTUBHOI CMpaBu B OpraHax BUKOHABYOI
BNagu Ta opraHax MiCLEBOro camoBpsayBaHHA. 3pobMneHO BMCHOBOK MpPO [AOUiMbHICTE MpPaBOBOro
peryrnioBaHHs B OKPEMWUX 3aKOHOLABYMX akTax mMarepianbHMX Ta npouecyanbHUX BiAHOCWH MPaBOBOro
IHCTUTYTY aaMiHICTPaTUBHUX NOCHIYT.

ViccnegoBaHo mMofenb CUCTEMbl NMPABOBOro pPerynMpoBaHus NpefocTaBneHns agMUHUCTPaTUBHBIX
YCNyr M ero COOTHOLWIeHME C MOPSIAKOM paspelleHust MHOVBMAYamnbHbIX aAMUHACTPATMBHBIX Oen B
opraHax WCMONHUTENbHOM BRacTu W oOpraHax MeCTHOro camoynpaeneHus. CpgenaHo BbiBog O
uenecoobpa3HOCTM MPaBOBOro PErynMpoBaHns B OTAENbHbIX 3aKOHOAATENbHbBIX akTax MaTepuarnbHbIX 1
npoveccyanbHbIX OTHOLUEHWI MPaBOBOr0 UHCTUTYTa aAMUHUCTPATUBHBIX YCIyT.

The system of legal regulation of the providing of administrative services and its relationship with the
order of resolving of individual administrative affairs in the executive bodies and local authorities are
studied in the article. The conclusion about the need of regulation in some legislative acts of material and
procedural relations of the legal institution of administrative services is made.

KnioyoBi cnoBa: .agmiHicTpaTMBHa nocnyra, iHAMBIAyanbHUN afgMiHICTPATUBHUIN aKT, 3BEPHEHHS
rpomMagsiH, agmiHicTpaTuBHI npoueaypu, agMiHiCTpaTUBHUIA OOrOBIp.

MoctaHoBKa npobnemu. [lonoXeHHA HelloAaBHO nNpuHATOro 3akoHy YkpaiHm  «[po
agMiHiCTpaTuBHI NocnyrM» nNoTpebyloTb KOMEHTYBaHHS ANS NPaBUNBHOTO PO3YMIHHS X 3aCTOCYBaHHA B
NPaKTU4YHIN OiANbHOCTI OpraHiB BUKOHABYOI BNagu Ta opraHiB MicLL,eBOro camoBpsaayBaHHs. Kpim Toro, we
He MOBHO BM3HAYEHO MEXaHi3aM peryrnoBaHHA NpoueaypHoro 3abesneyeHHs HagaHHs agMiHiCTpaTUBHUX
nocnyr, wo 3060B’I3ye NpeACTaBHUKIB HaykM aAMiHiCTpaTMBHOrO npaBa BUPoOUTWM  BignoBigHi
pekomMeHaauii 4ns 3akoHo4aBLs.

MWTaHHA HagaHHA agMiHICTPaTUBHUX MOCYr NpUBaTHUM ocobam AoChigKyBanvcs npeacTaBHUKaMM
Haykn agmiHicTpaTuBHOro npaesa, Hacamneped B.b. Asep’aHosum, O.®. AHapiriko, |.b. Koniywkom, B.IT.
TumoLLykoMm Ta iHWKMK BYeHMMK. OgHaK B ykasaHy BuLle npobrnemy BOHM He 3adinanu.

MeTa Ta 3aBpaHHA AocnigXeHHA. MeTow [OChiQKEeHHS CTano BMBYEHHS MaTepianbHuX i
npouecyarnbHUX BiQHOCUH HadaHHA agMiHICTpaTUBHMX NOCAYr Ta MOPSAKY BUPILLEHHS iHAMBIAYanbHMX
afMiHICTpaTMBHMX CMpaB B OpraHax BUKOHABYOI BNagu Ta opraHax MiCLEBOro CamMoBpAOyBaHHA AnNs
BM3HAYEHHS MOAENi CUCTEMM iX MPABOBOrO PerynoBaHHS.

OcHoBHMI 3micT cTaTTi. 6 BepecHs 2012 poky npuriHATo 3akoH YkpaiHm Ne 5203-VI «[lpo
aaMiHicTpaTtusHi nocnyrmu». NpegMeToM perynioBaHHSA LbOro 3akoHy, SIK 3a3HavaeTbCsd B MOro nepuuin
CcTaTTi € BM3HAYEeHHs MNpaBOBWUX 3acaj peanisauii npae, cBoOOA i 3aKOHHUX iHTepeciB i3nyHUX Ta
IOPUANYHKX OCIb y cdepi HagaHHA aaMiHIiCTpaTMBHMX Mocnyr. Be3syMoBHO TaKoro 3akoHy CyCMiflbCTBO
odikyBano gocutb AaBHo. Kpim Toro, Lo BiH JOMOMOXe B peanisdaduii npas i cBobog rpoMagsaH Ta iHWunX
NpyBaTHUX OCI0, KOro NPUAHATTA BKA3ye TaKOX Ha AEMOKPaTUYHWUIA PO3BUTOK HaLIOi AepXaBu, nosary
€BPOMNENCLKNX LiHHOCTEN Ta BpaxyBaHHS iX B BITYN3HAHOMY 3aKOHOAaBCTBI.

3akoH YkpaiHu «[1po agmiHicTpaTMBHI Nocnyrm» gaB 4iTke BU3HAYEHHSI TEPMiHY «agMiHiCTpaTUBHaA
nocnyra», BBiB MOHATTS adMiHiCTpaTMBHOro 3060py, SK €OuHOI Mnatu 3a ii OTpMMaHHs, 3abopoHuB
AeneryBaHHs HaaHHsa aaMiHiCTpaTMBHUX MOCNYT Ta, Y CBOK Yepry, npunucas opraHaMm Bnagu HagaBsaTu
TiINbKM agMIHICTPATUBHI NOCAYIX i HisKi iHLWI, UMM 3aKOHOM TakoX nependadaeTbCA CTBOPEHHSI LEHTpPIB
HaJaHHA afgMiHICTPaTUBHMX MOCNYr 3 METOK 3abe3nevYeHHs] 3py4YHMX Ta OOCTYMHUX YMOB CHMiNKyBaHHS
rpomMajsiH i3 BNagok, a TakoX MOXMIMBOCTI NOAAHHS JOKYMEHTIB Ta HaJaHHA agMiHICTpaTUBHMX NOCIyr B
€NeKTPOHHIN dopmi [1].

HapaHHa agmiHicTpaTMBHUX Nocnyr 3A4iMCHIOBanNocb opraHamMmm BUKOHaBYOi Bragu Ta opraHamu
MiCLLeBOro caMoBpsyBaHHS i O NPUNHATTS AaHOro 3akoHy. [lpaBoBe perynioBaHHs Oi9nbHOCTI opraHis
BMKOHaBYOi Bnagu LbOro Hanpsimy BuaHadyanocb B aktax KabiHeTy MiHicTpiB YkpaiHu Ta LeHTpanbHUx
OpraHiB BMKOHaBYOi Bragn. bes NpuMHATTA 3akoHy ypsag pos3noyaB perynioBaTu MOPSAOK iX HafdaHHs,
BMKOPUCTOBYIOUU MpKM LbOMY pamMkoBun 3akoH Ykpainu Big 02.10.1996 «[po 3BepHeHHs rpomagsHy». | ue,
Ha Haw nornag, 6yno 3pobneHo NpaBuUIbHO, apKe OKPEMUM BUMAOM aAMIHICTPATMBHOIO NMPOBaIKEHHS
MOXHa BBaXaTu NPOBa[XEHHs LWOAO0 BUPILWEHHS agMiHICTpaTUMBHMX CrpaB 3a 3asBaMu Ta MPUUHATTS
iHOMBIAyanbHUX aAMIHICTPATMBHUX akTiB. A HagaHHA MOCHyrn Le 3aBXOW BUPILIEHHS iHAMBIgyanbHOI
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afMiHiCTpaTMBHOI cnpaBu B opraHi nyonivyHoi agmiHicTpauii. Peanisauisa npaB rpoMagsiH 34iACHIOETBCS
LUSIAXOM BUKOPUCTAHHSA HUMM CBOEI NPaBO34aTHOCTI Yy BUPILLEHHI KOHKpeTHWX cnpaB. [lpaBo Ha
3BEpPHEHHS rpomagsiH 3akpinneHo B 3akoHi YkpaiHu “Ipo 3BepHEHHsI rpoMagsiH’ cTaTTsa neplia sikoro
NPOrosioLlye, Wo rpoMagsaHu YkpaiHu MatoTb NpaBo 3BEPHYTUCSA 4O OpraHiB AepXaBHOI Bnagu, MicLeBoro
camoBpsifyBaHHA, o6’eAHaHb rpomagsiH, NignpPUEMCTB, YCTaHOB, OpraHisauii HesanexHo Big dopm
BNacHOCTI, 3acobiB MacoBoi iHdopMalLlii, nocagoBux ocid BignoBigHO Ao iX pyHKLiOHaNbHUX 000B’A3KIB i3
3ayBaXKeHHsIMW, CKapramu Ta NpOono3uLisMuM, LLO CTOCYHTbCS iX CTaTyTHOI AiAnbHOCTI, 3aaBot abo
KNOMOTaHHAM LoAo peanisadil CBoiX couianbHO-eKOHOMIYHMX, MOMNITUYHMX Ta 0COBUCTUX MPaB i 3aKOHHUX
iHTepeciB Ta ckaprot Mpo X nopyLueHHs. BiicbkoBOCNY>XO0BLi, NPaLUiBHUKM OpraHiB BHYTPILLHIX cnpaB i
AepxaBHoi 6e3nekn MalTb NpaBo nogasBaTW 3BEPHEHHS, SIKi HE CTOCYTbCA iX Cryx60BOi AisNbHOCTI.
Ocobwu, ki He € rpoMaasiHaMmun YKpaiHU | 3aKOHHO 3Haxo4daTbCs Ha i TepuTopil, MalTb Take X NpaBo Ha
NnoJaHHsl 3BEPHEHHS, K | rpoMaasiHM YKpaiHW, SKLO iHWe He nepeabayvyeHo MiKHapoOHUMUK JOroBOpamMu
[2]. Taknum YnHOM, cepea psiay iHLWKX 3BePHEHb Lie 3aKoH Ha3MBae 3asiBy.

Ane gna perynioBaHHSA BiAHOCUMH BUPILWEHHSA iHAMBIAYaNbHUX agMiHICTpaTUBHUX CrpaB B opraHax
ny6nivyHoi agmiHicTpauii YMHHMI HUHI 3akoH YKpaiHu “lNpo 3BepHEHHs rpomagsH’ He € gocTaTHiM. BiH
nepenbavae €guHi OCHOBU BUPILLEHHS Pi3HUX POPM 3BEPHEHHS | OO Pi3HUX CYD’eKTiB NpaBOBIAHOCHH.
OpHak 3ayBaXeHHsl, Ckapri, Nponosuuii, 3asiBM N KIOMOTAHHSA PIi3HATbLCA $IK 3@ CBOIM 3MiCTOM i
NnpuU3Ha4YeHHsIM, Tak i 3a O0’€KTMBHO HeobXxigHMMKM npouenypamu ix BupiweHHsi. B 3akoHi gatotbes
BU3HAYEHHS LUX BUAIB 3BEPHEHHS NPUYOMY Takox 6e3 ypaxyBaHHS ranysen npasoBigHOCKH. [ponoauuis
abo 3ayBaxeHHa (sK uLe BbOavaeTbcsa 3i cT. 3 3akoHy YkpaiHu “lMpo 3BepHEHHA rpomMagsiH’) — ue
3BEpHEHHS rpoMajsiH, Ae BMCMOBMNIOTLCA Nopaaa, pekoMeHaauis WoaAo AiSnbHOCTI OpraHiB AepKaBHOI
BNaav 1N MiCLEeBOro CamMoBpsiAyBaHHSA, AenyTaTiB yCix pPiBHIB, NOCagoBuX OCI6, a TakoX BUCIOBMOKTHCS
OYMKWU OO0 BPErynioBaHHsS CYCMiNbHMX BIQHOCUMH Ta YMOB XUTTS FpOMafsH, BAOCKOHANEHHSA NpaBOBOi
OCHOBW OePXXaBHOrO 1 rPOMaACbKOro XUTTS, COLianbHO-KYNbTYPHOI Ta iHWNX cdep AisnbHOCTI Aepxasu
i cycninbcTBa. Ckapra y BiANOBIQHOCTI 4O TOrO X 3aKOHY — L& 3BEPHEHHS 3 BMMOIOK MPO MOHOBIIEHHS
npaB i 3aXUCT 3aKOHHWX IHTEPECIB rpoMagsiH, NopyLleHnX digmn (6e34isinbHICTI0), PiLLEHHSIMU AepXXaBHUX
opraHiB, opraHie MiCLLeBOro caMoBpsilyBaHHs1, NigNpUeEMCTB, YCTAHOB, opraHisauiil, 00’egHaHb rpomagsiH,
nocagoBux ocib.

3asBa (KnonoTaHHs) BigpPi3HAETLCA Bif iHLWMX BUAIB 3BEPHEHHS | MONArae y NpoxaHHi Npo CNpUsiHHS
peanisauii 3akpinneHmx KOHCTUTYLIE Ta YMHHUM 3aKOHOOABCTBOM MpaB Ta iHTepeciB rpomagsH abo
NMOBIJOMITEHHSA MpPO MOPYLIEHHS YMHHOTO 3aKOHOAABCTBA YM HeJornikM B AiSNbHOCTI NiANPUMEMCTB,
YyCTaHOB, OpraHisauin He3anexHo Big ¢OpM BNACHOCTI, HapogHMX AenyTtaTtiB YkpaiHu, genyrtatiB
MicueBMX pad, nocagoBuMxX OCID, a TakoX BUCMOBIEHHA AYMKA LWOAO MOMIMWEHHS 1X OisinbHOCTI.
KnonotaHHA — Lle NMMCbMOBE 3BEPHEHHS 3 NPOXaHHAM MPO BM3HaHHA 3a 0COOOM BiAMOBIAHOrO cTaTycy,
npas 4u cBoboA ToLLO.

3asiBu rpoMagsH Woao0 BUPIWEHHS X iHAMBIAyanbHUX aaMiHICTPaTMBHUX CnpaB Bigpi3HAOTbCA Bif
3asB, dki nepepbadvae 3akoH YkpaiHu “lpo 3BepHEHHA rpomafsH”, iHakwe Kaxyyu, Le MOoHATTA
CMiBBIAHOCUTLCS 3 MOHATTAM, WO AAETLCA B AaHOMY 3aKOHi, Ik YacTuHa i uine.

CrnoyaTtky Tpeba ckas3aTu, WO 3asdBu, Mpo sKi naetbca B 3akoHi YkpaiHm “lMpo 3BepHEHHsI
rpoMagsiHy, Le Taki 3as8Bu, AKi NoAatTbCA He TifbK1 40 OpraHiB BUKOHABYOI Briaam Ta OpraHiB MicLeBoro
camoBpsiQyBaHHA, ane i Ao NiANPUEMCTB, YCTaHOB, OpraHisaui, MpUMYOMY He3anexHo Bigd ¢opMm
BNACHOCTi, 40 3acobiB macoBoi iHopmauii. Tpeba 3a3HauMTu, WO 3aranbHWiA nigxig 0o 3asiB OyB
NnopoaXeHun couianictTuyHmmu Tpaguuismn. PaHiwe icHyBanu nuwe ABi oOpMU BRAcHOCTI, Ha SKUX
3acHOByBanucs NignpuemcTsa, YCTaHOBM W OpraHidauii — ue gepkaBHa Ta KonrocnHa. Tomy nogaHHs
3as8BU 9K OO OpraHiB Bnagw, Tak i OO agMiHiCTpauii AepXaBHUX MNiANPUEMCTB (BNacHe, TakoX opraHy
OEepXXaBHOMO ynpaBmiHHS) HiYMM HEe MOTTO Bigpi3HATUCS.

3MiHa noniTMYHOI W couianbHO-eKOHOMIYHOI cuUTyauil y AepXasi BNNWHyna i Ha BiAHOCWUHU
afMiHicTpaTMBHO-NPaBOBOro 3abes3neyeHHst Npae i cBobos rpomaasaH. FpomagsaHu YkpaiHu Ta iHo3eMmui B
Halli KpaiHi MaloTb 3Ha4yHO Oinblie npaB i cBobOAO Hik 3a vaciB ToTaniTapHoi gepxasu. Ane 6e3
agMiHicTpaTuBHO-NpoLecyaneHoro 3abesneyveHHst OinbLiCTb i3 UMX NpaB He Moxe OyTu peanisoBaHoO.
3asBuyan, 9K popMy 3BEpPHEHHS AN 3axXUCTy CBOIX NpaB rpoMafsHU BUKOPUCTOBYIOTL 3asiBU.

3akoH YkpaiHum “Mpo 3BepHEHHSI rpOMagsiH” HE MOXE BXE 3a40BOSIbHUTM aaMiHICTpaTUBHO-NpaBoBe
peryrioBaHHs Npouecy NPURHATTSA, po3rnsaay 3asB, NPUAHATTA pilleHb LWOAO HUX, TaK SIK He TifbKu
NMOBEPXHEBO perynioe npouecyanbHi BiAHOCMHW, ane i Mae 30BCiM iHLIEe NpuU3HayeHHs. AK Bunnusae 3
npeambynu pgaHoro 3akoHy, BiH PErynioe MUTaAHHA MPaKTUYHOI peanidauii rpoMagsHamu  YkpaiHu
HagaHoro iMm KoHcTuTtyuieto YkpaiHm npaBa BHOCUTM B OpraHu epXaBHOi Bnagw, 06’egHaHHs rpomagsiH
BiQNOBIOHO [0 iX CTaTyTy NpOMo3uuii Woao MOMinwWeHHs iX GianbHOCTI, BUKPUBATUM HeJoriku B poboTi,
ockapxXyBaTu Aii nocagoBux ocCib, AepkaBHUX i TPOMaACbKMx opraHiB. 3akoH 3abesnedye rpoMagsHam
YkpaiHy MOXNUBOCTI ANs ydacTi B yrnpaBniHHI AepXXaBHUMU 1 rPOMaZCbKUMUK cripaBaMu, AN BNAMBY Ha
noninweHHs pobOTU OpraHiB AepXaBHOI BNaau i MICLLEBOro caMoBpsiAyBaHHS, MiANPUEMCTB, YCTaHOB,
opraHisaui He3anexHo Bifg opM BRacHOCTI, ANs BiACTOBAHHSA CBOIX NpaB i 3aKOHHUX iHTEpeciB Ta
BiJHOBNEHHS X Yy pasi NOpPYLUEHHS.
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Ak BMOHO 3 UbOr0 BM3HAYEHHHA, B HbOMY MpIiOpUTET BIiAAAETLCSA He iHTepecam moguHU N
rpoMagsHvHa, a iHTepecam [epxaBu, OpraHiB MICLLeBOro camoBpsidyBaHHs, 00’'€AHaHHAM rpoMagsiH,
nignpuemcTaam, ycTaHOBaM M opraHisavigam.

Omxe opraHi3auisi NpaBoBOro perynioBaHHSA HagaHHS agMiHICTPaTMBHMX MOCIYr B Cy4acHUX YMOBax
pernamMeHTyBanacs cuctemMHo Ta 6e3 BpaxyBaHHS cucTemaTtm3alii aaMiHICTpaTMBHO-NPaBOBMX BiJHOCWH
3a ranyssiMM YykKpaiHCbKOro npaBa. FK Ha MeHe, HeoOxigHO Oyno CTBOPUTWU BIAMOBIAHY MOAENb,
3abe3neunTn cnoyvaTky perynioBaHHsa MaTepianbHUX agMiHICTpaTUBHO-NPaBOBUX  BIiQHOCMH  Ta
npoLiecyanbHMX BiOHOCKH Uiel ranysi npaBa Ha piBHi 3akoHy. Kpok 0O 3aKOHOA4aBYOro perynoBaHHS
MaTepianbHUX BiAHOCUH BXxe 3pobrneHo. 3anuwunoca npunHatn Kogekc agMiHicTpaTUBHMX npouenyp
YkpaiHu. Lle noTpibHo 6yno 6 3pobutn He ANBASYUCH Ha Te, Lo AesKi NpoLecyanbHi HOPMU MICTATLCA | B
3akoHi YkpaiHu «[po agmiHicTpaTuBHI MOCMyrM» OCKINbKM BOHW He MNOBHO 3abesnedyloTb npoLec
HagaHHa agMiHicTpaTuBHOI nocnyru. Tinbkyn nicna LbOro AouinbHO 6yno CTBOpHOBATU  MeXaHi3m
peanizauii HOpM afMiHICTpaTMBHOrO npaBa Ha piBHI oOpraHiB BWKOHaBYOl Bfagu Ta MiCLEBOro
camoBpAAYBaHHA, NMPUAHABLLM NOCTAHOBW YPAAY i akTU BUKOHABYMX OpraHis BriaguM Ta OpraHis MicLueBoro
camoBpsiAyBaHHSA. B HOBUMX cycninbHUX BiAHOCUHAX, SIKi HAHI cknanucs B YKpaiHi, konu npasa n cBoboaun
rpomMagsiH € MpiOpUTETHUMMK, HEOBXiAHO CTBOPWUTWM BIAMOBIAHI aAMIHICTPATMBHO-NpOLECyanbHi yMOBMU
peanisauii umx npae i ceobop.

Came TOMy piweHHaM KabiHeTy MiHicTpiB YkpaiHu 6yno cTtBopeHo pobody rpyny 3 MNiaroTOBKM
npoekty Kogekcy agmiHicTpatvBHux npoueayp B YKpaiHi, gdka npucTynuna 0O BUKOHaHHSA Liei poboTu we
B 1997 poui. Ane potenep Len HOPMaATUBHUIA aKT LUEe HE NPUAHATO, i CYCninbHi BiAHOCMHW perynioBaHHs
npoLiecy po3rnsagy 3ass rpoMagsiH BPerynboBaHi HEMOBHO.

Mig iHnouBigyanbHOK aAMiHICTPATMBHOKO CNpaBo B nonepegHix pepakuisx npoekty Kogekcy
agMiHICTpaTUBHUX NMpoueayp BBaXalTbCa (pakTUyHi 06CTaBUHN, MUTaAHHSA XUTTEQIANBHOCTI isnyHoi abo
topuanYHOi ocobu, ki noTpebytoTb BUpilleHHs 3 OOKy opraHy BMKOHaB4YOi BraguM abo BignoBigHOI
nocagoBoi 0cobu LWMAXOM MPUAHATTS iHAMBIAyanbHOro apgMiHictpatuBHoro akta [3]. B ubomy X
OOKYMEHTI OaeTbCs BU3HAYEHHSI NMOHATTA NPOBAMKEHHS NO iHAMBIAYanbHIN agMiHiCTpaTMBHIN cnpaBi 3a
3asBOl0, A€ NiOKPEecnieTbCs, WO Le BU3HAYEHMI 3aKOHOM MOPSAO0K 34IMCHEHHS agMiHicTpaTUBHUX
npoueayp, Wo 3aBepLlyeTbCs MPUUHATTAM KOHKPETHOro iHAMBIQyanbHOro aaMiHICTPaATUBHOIO pilleHHS
Ta MOro BUKOHAHHSIM.

Ha >xanb, B OCTaHHIN pedakuii NpoekTy, SKMA Ha CbOrodHIlLHIA AeHb Ha3BaHO “AAMiHICTPaTMBHO-
npouenypHui Kogekc YKpaiHu”, NOHATIMHUA anapaTt ubOoro AOKyMeHTa pedakuinHO Aelo 3MmiHeHo, ane
Le He 3MIHIE CyTi MOHATb NPOBaMXEHHS 3a 3asABOol. [MpoekT AAMIHICTpaTMBHO-NPOLEAYPHOr0 KOAEKCY
YKpaiHu Bxe rotoBun i HagicnaHuin go BepxosHoi Paam Ykpainu.

OpHak cnig 3a3Ha4nTW, WO Npu 4OCUTb NO3UTUBHOMY MOro BpaXeHHi Ha YMTaya, BiH He no3basneHui
NeBHUX HeAOoMIKiB.

Tak npeambyna Kogekcy Bu3Hayae, WO BiH CApPAMOBaHWA Ha 3akoHodaBye 3abe3nedeHHs
BignoBigHo Ao KoHcTuTyuii YkpaiHym no3acygoBoro 3axucTy npa., cBOOOL i 3aKOHHUX iHTepeciB di3NYHNX i
topuanyHmx ocib [4]. Ua dactuHa Kogekcy noBrvHHaA BM3HA4YaTh AOro Npu3HadeHHs. A NpU3HaYeHHs 1oro,
TO € BCTaHOBMEHHA MpaBuUn NPOBa[XEHHSA LWOAO0 HadaHHA afMiHICTPaTUBHUX MOCNYr, BUPILIEHHSA
iHOMBIAyanbHUX afMiHICTpaTMBHUX CMNpaB 3a 3asBaMu Ta ckapramu rpomagsH YkpaiHu, iHo3emuiB Ta
topyandHmx  ocié. Ha Hawy pgymky, nigrotoBneHun LleHTpom  noniTMko-npaBoBuX  pedhopm
anbTepHaTMBHMI NPOEKT AQMiHICTpaTUBHO-NPOLIEAYPHOTO KOAEeKCY YKpaiHu OBinbll TOYHO BM3HA4Yae
npu3HayeHHs gaHoro Kogekcy. B mpeambyni uporo akta 3asHayaeTbCs, WO AaHWW HOPMAaTUMBHUM aKT
“BM3Havae 3aranbHi MpaBuna npouenyp pos3rnagy Ta BUPILWEHHA opraHaMy BUKOHAaBYOI Bnagwn Ta
MiCLLleBOro CcaMOBpsAyBaHHS iHAMBIAyanbHUX aAMIHICTPATUBHMX ChpaB i3uYHUX Ta OPUANYHUX OCI6
Loao peanisadii HUMK CBOIX npas, cBOOOA i 3aKOHHWX IHTEPECIB Ta BUKOHaHHA 060B’A3kiB” [5].

[dymaeTbCsi, NpaBUIIbHO B 3aKOHOMPOEKTI HarosowwyeTbCA Ha NpaBuiax BUKOHaHHSA 000B’A3kiB. Amke
uen Kogekc NoBMHEH perynioBaTy He Tinbku nopsagok HabyTTa rpoMagsHaMuy Ta iHwmuMyn ocobamu npas,
arne i BUKOHaHHs1 Npu LiboMy OOOB’A3KiB, SIKi HA HWUX MOKMagaloThCs.

B maibytHbOMy, MabyTb, BWHMKHE npobnema HagaHHA aAaMiHICTPaTMBHMX MNOCNyr 3a
afMiHiCTpaTMBHNM OOrOBOPOM 3 OpPraHOM BMKOHaBYOI Briagu 4vM OpraHoM MICLLEBOro camoBpsayBaHHS.
Tomy noTpibHo Byno 6 Takox nependadnTn B AQMiHICTpaTUBHO-NPOLLeAYPHOMY KOAEKC YKpaiHu nopsgok
3aKpinneHHa pesynbTaTiB [OOMOBMEHOCTEW MK CTopoHamu. Ha Haw nornag, Ans  BUpIWEHHS
HopMOTBOpYOi Npobremu YkpaiHa morna 6 3ano3muntn gocsig ®PegepaTtnsHoi Pecnybnikn HimevunHa,
Ae 3akoHOM Mpo aaMiHicTpaTMBHY npoueaypy B pegakuii Big 21 BepecHs 1998 p. nepepbadvaerbcs
MOXIUBICTb 3aCTOCYBaHHS 3aMiCTb NPUMAHATTA aAMiHICTPATMBHOIO akTa ykragaHHs nybniyHo-npaBoBOro
poroeopy. lMaparpadm 54-62 LbOro NPaBOBOrO akTa came i MPUCBSAYEHi NOpPSAKYy 3aCTOCyBaHHSA Ui€i
dopMKu aepkaBHOro ynpaeniHHA [6]. § 55 pgaHoro 3akoHy nporonowlye, WO 3aBOsKM MNyoOnivyHO-
NpaBoOBOMY [JOroBOpYy Yepe3 B3aeMHi MOCTYMKM MOXYTb OyTWM YCyHEHi ChipHi NUTaHHSA 3a LOMOMOroH
MUPOBOI yroau. Y BignNoBiAHOCTI 3 TakMm JOroBOPOM OpraH BMKOHABYOI Bragu BUYMHSIE BiAMOBIOHI Aii i
O4iKye Ha agekBaTHy noBefiHKy 3 60Ky NpMBaTHOI 0COOW.
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[ymaeTbcs, WO B HawoMy, Tenep couianbHOMY, CYCNiNbCTBI BXe HacTaB 4ac UMBINisoBaHO
BMPILLYBaTK NUTAHHS 3a[0BOJIEHHSI NpaB i cBoOOA NMOAMHM I TPOMaAsiHMHA NPU KOHMNIKTI iHTepeciB Ha
OCHOBI YKNaJaHHs agMiHiCTpaTUBHUX OOrOBOPIB.

AOMiHiCTpaTUBHUI AOroBip BiAPI3HAETLCS Big UMBISIbHO-NPABOBOrO [OroBOPY, OCKIfIbKM Ma€ iHLWi
BIJHOCWHM, $IKi PEryniooTbCa HOpMaMu LbOro NPaBOBOro AOKyMeHTY. LlmBinbHe npaBo peryniooe Ha
3acagax HpuUANYHOI PIBHOCTI BiQHOCWMHW BRACHOCTI B ii Pi3HOMaHITHMX ¢opmax, TOBapPHO-IPOLLOBI
BiJHOCMKHM i Aesiki 0cOBUCTi HEMaMHOBI BIQHOCUHM 3a y4acTo rpoOMajsiH, OpraHis3adin Ta iHWKX coujianbHUX
YyTBOPEHb 3 METOH0 BirbLU MOBHOrO 3a10BONIEHHA MaTepianbHUX i AyXOBHMX NOTpeb rpomagsH [7].

B Town xe yac agmiHicTpaTuBHE NpaBO Cepen iHWMX BiAHOCWUH perynie opraHisauiiHi BifHOCKHMU,
BiJHOCMHM HaJaHHS YNpaBniHCbKMX MOCNYr, SAKi CTOCYHOTbCA 3abe3neyeHHs iHTepeciB rpoMajsH,
CTBOPEHHSI YMOB ANd peani3auii HUMu cBoix 060B’aA3kiB [8].

Takum 4uHOM, B agMiHICTpPaTMBHO-MPaBOBOMY [OroBOpi OBYMOBNIOKTLCA Ail CTOPiH, rMubuHa
BTPYYaHHSA OpraHy BWKOHaBYOl BNaau abo opraHy MiCLIEBOro caMoBpsifyBaHHS B MpPaBO rpoMagsiHUHA i
AKIi  3ax04M, IO KOMMEHCYHTh LKo4Y, fka 3aBOaeTbCs LUMU OpraHaMu, OCTaHHi 3000B’A3aHi NpOBECTMU.
Akwo B UMBINMBHOMY MpaBi, SK NpaBWIo, LWKoA4A BiAWKOAOBYETLCA Y rPOLOBOMY BUrMsdi, TO B
agMiHICTpaTMBHOMY — BOHa MOXE KOMMEHCYBaTUCHA 3a paxyHoK Ak, wWwo nepegbavaroTecs B
agMiHiCTpaTMBHOMY OOroBOpi, OpraHiB BMKOHaBYOI BNagM 4y MICLLEBOro caMoBpsiAyBaHHA. AK npasuIio,
ue aii ynpaeniHceki. Hanpuknag, gieto, Wo KOMMNEHCYE LWKoay, OpraHy MiCLLleBOro camoBpsaayBaHHs LWOA0
3HECEHHS NpuBaTHOro GyanHKY Moxe 6yTW HagaHHS KBapTUPKU B HAMMaHHS i3 KOMYHarbHOIO >XUTMOBOrO
doHay B Micli, sike BKaxke B JOroBopi ocoba, y BNacHocCTi sikoi nepebyBaB OyauHOK. 3HECEHHS rapaxa
MOXe KOMMNEeHCyBaTUCA HagaHHAM npaBa Ha OyAiBHUMUTBO HOBOrO rapaxa B Micli, 3py4yHOMY Ans
BIACHUKA, TOLWO.
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YOK 342.9
NMOHATTA METOAIB AOMIHICTPATUBHOI AIANBHOCTI
NMPABOOXOPOHHUX OPTAHIB Y COEPI EKONOTYHOI BE3MEKU TA
IX PI3HOBMAO

3onotapboBa H.l.

npogbecop kaghedpu admiHicmpamueHoi GisiibHoCcMi

HauioHanbHoi akademii 6HympiluHix cripas

kaHOudam puUOUYHUX HayK, doueHm

[ocnigKeHo noHATTS MeToAiB aAMIHICTPaTUBHOI  AisiNbHOCTI MPaBOOXOPOHHMX OpraHiB y cdepi
eKkonoriyHoi 6e3nekn Ta ix pisHoBMAg. Po3mexoBaHi 3acobu i cnocobu Takoi AissnbHOCTI, BapiaHTHICTb
3aCTOCYBaHHSI NEPEKOHAHHS | NPUMYCY.

VccnegoBaHo NoHATME METOAOB agMUHUCTPATUBHOWM AEATENbHOCTU NPaBOOXPaHUTENbHbLIX OPraHoB
B cdhepe akonornyeckom 6e3onacHoCTy, Ux pasHOBUOHOCTU. PasrpaHnyeHbl cpeacTBa v cnocobbl Takon
AEeATENbHOCTU, BAPMAHTHOCTb NPUMEHEHNST YOEXOEHNS U MPUHYXXOEHWS.

The concept of methods of administrative activity of the law enforcement authorities in the field of the
environmental safety and their kinds are studied in the article. The ways and means of such activity, the
variability of persuasion and coercion use are delimited.

KnouoBi cnoBa: meToa agMiHiCTpaTMBHOI AisnbHOCTI, cdepa ekonoriyHoi 6e3nekun, nepekoHaHHs,
npumyc, npupoaa..

MoctaHoBKa npob6nemu. CyvacHui cTaH ekornoriyHoi 6es3neknm B YkpaiHi € HegocTaTHiM gns
0e3neyvHol XUTTEQIANbHOCTI NIOAMHM Ta cycninbcTBa Yy Uuinomy. [Ona noro crtabinisauii HeobxigHo
aKTUBI3yBaTM YCi HasiBHi MpPaBOOXOPOHHI 3acobu | cnocobu BMAMBY Ha MNOBeAiHKY CyO’ekTiB
NPUPOAOOXOPOHHMX BiAHOCUH. MNMOHATIMHO-KaTeropianbHUA anapar, WO 3aCTOCOBYETbLCH 3aKOHOAAaBLIEM B
HOpMax, CNpsiMOBaHMX Ha 3abe3neyeHHs ekobe3nekn Ta B MPaBOBUX aKTax OpraHiB BUKOHABYOI Bragun €
HeOCKOHanMm Ta iHoAi He 30BCiM TOUYHMM. € HETOYHOCTI i Y (DOPMYMOBaHHAX NOHATTS aAMiHICTpaTUBHOI
AiSNbHOCTI B IOpuanyHin nitepatypi. OTke HayKoBi po3pobKM LWOAO BU3HAYEHHS 3MICTY Ta pi3HOBMAIB
MeTOAiB agMiHICTpaTUBHOI  AiSNbHOCTI NPaBOOXOPOHHWX OpraHiB y cdpepi ekonoriyHoi B6e3nekn €
JOUiNbHUMMN.

OcTaHHi JoCnigaXeHHS MeTOAIB aAMiHICTPaTUBHOI AiANbHOCTI OBMEXYTbCH B OCHOBHOMY poboTamu,
O MPUCBSAYEHi iX BU3HAYEHHIO B OiSNIbHOCTI OOHOrO 3 NMPaBOOXOPOHHMX OPraHiB — OpPraHiB BHYTPILLHIX
cnpaB. Kpim TOro, B aaMiHIiCTpaTMBHO-NPAaBOBIN NiTepaTypi NpuAinAeTsCca yBara mMeTogaMm AepXKaBHOro
ynpaBniHHS.

Merta i 3aBgaHHA gocnimkeHHs. MeTow cTaTTi € JOCNIMKEHHSA MOHATTS MeToAiB aaMiHICTpaTUBHOI
AiSNbHOCTI MPaBOOXOPOHHUX OpraHiB y cdepi ekonoriyHoi 6e3neku, iX PisHOBUAIB Ta BapPiaHTHOCTI
CMiBBiAHOLLIEHHS.

Cdbepa oxopoHM npaBa 3Ha4yHO wWMplia 3a cdepy O6opoTbOM 3i 3NOYMHHICTIO abo NOpyLUEHHAMMU
rpomagcbkoro nopsgky. paBo MOBMHHO OXOPOHATUCA He TifNbKM Bi SIBHO HeAOMyCTUMUX akTiB
NOpYLUEHHS 3aKOHIB abo aHTUrpoMagcbkmx SBuLL. He MeHLIo Mipol HegonyCTUMUMK € TakoX Byab-SkKi
iHWi nposiBM nopylweHHA npaBa ocobnueo B cdepi ekonoriyHoi 6esnekn, cnpobu HeOo3BOMNeHO
obmexyBaTtu, ywemnaty abo npuHwXKyBaTu OyAb-siki NpaBa i 3aKOHHI iHTepecwu. Bci Ui nopyleHHs
MOBMWHHI MPUNWHATUCS HE MEHLU pillyYe, HiX 3M04YMH abo NOopyLLUEeHHA NOPSAKY B FPOMaAChKMX MICLSX, a ixX
HeraTuBHI Hacnigku — ycyBaTtucsa abo Bunpasnatucs [1, 7]. AOmiHicTpaTuBHa QiANbHICTL MPABOOXOPOHHUX
OopraHiB 3A4iNCHIOETLCS 3 OONOMOroK BignosigHMX meTogiB. [ocnigXeHHa meToniB agMiHicTpaTMBHOI
AiSANbHOCTI  3[iNCHI0OBANoCb B OCHOBHOMY B paMKax crievlianbHOT YaCcTUHU aaMiHiCTpaTUBHOro npasa, a 3
BOCbMWAECATUX POKIB MUHYIOro CTOMITTI B MeXaxX MpaBOBOro iHCTUTYTY «aAMiHICTpaTuBHa AiANbHICTb
opraHiB BHYTPILLHIX cnpaB». B 1opMAMYHIN HayLi He3anexHo! Aepxasn YKpaiHu BnepLue Aocnians MeToam
afMiHicTpaTMBHOI AisnbHOCTI npodecop |.I1. [oNnocHiYeHko, Sk B aaMiHICTpaTUBHO-NPaBOBOMY acnekTi
nig Metogamu agMmiHiCTpaTUBHOI  AIANbHOCTI  OpraHiB  BHYTPILHIX ChpaB pO3yMiloTbCs Cnocoom
LinecnpsiMoBaHOro BMMAMBY Ha NOBeAiHKY rpOMafsaH, a TakoX AiANbHICTb MigNpUEMCTB | opradisadin B
iHTepecax 3abesneyveHHs rpomagcbkoro nopsagky [2, 110]. OgHak B niTepaTypHUX gxepernax Mu
CMocTepiraemo 1 iHWi Nornagu Ha MeTon YNpasniHHA y LinoMy i agmiHicTpaTMBHOI AiSnbHOCTI 30Kpema.
B.M. Nabpivigse, Hanpuknag, NiaKpecnioe, Wo «MeToAM AePXXaBHOrO ynpaemiHHA — Lie 3a3Bun4yan cnocoou
abo 3acobun JOCATHEHHSI NOCTaBMNEHMX LiNew , BUPILWEHHS BUHUKaOYMX 3aBAaHby [3, 244]. Takoi X AyMKu
nputpumyeTtbes i M.B. lMyykoBa. Kpim TOro BOHa BBaxae 3acobu 3aranbHMM BiOHOCHO CMOCOGIB i
nNpuUMOMIB. «Y BY3bKOMY PO3YMiHHi, — Nuwle BOHa, — Mi4 MeTodaMu ynpasniHHA 3a3BMYan PO3YMitloTb
npaBoBi 3acobu (cnocobu, npuromn)» [4, 388]. Ak BBaxxae A.T. Kom3tok, «MeTogamu agmiHicTpaTuBHOI
[isinbHOCTI Miniuii € nepeabdaveHi aaMiHicTpaTMBHO-NPaBOBMMM HOPMaMW Pi3HOMaHITHI 3acobu, NPUAOMNA |
crnocobu, 3a JONMOMOro SKMX MiniLis 34iNCHIOE BNIUB Ha CYCNiNbHi BiZHOCUHM 3 METOK peanisalii CBOiX
NPaBOOXOPOHHUX 3aBAaHb i yHKUiK uinoro [5, 30]. 3 UMMM BU3HAYEHHAM MOXHa MOrOAMTUCH nuLle
YyacTkoBo. 3acobu agMiHICTPaTUBHOI OisnbHOCTI He € ii MmeTogamu. Ak 3a3Havae C.C. AnekceeB «3acobu
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BiQNOBIOAIOTb HA MUTAHHS, YAM PErynioeTbCS MOBediHKa MAen, a Cnocobu — sK 34INCHIETBCS Len
uinecnpsimoBaHun BnnvB». [lo 3acobiB peryrnioBaHHA BigHOCSATbLCA MepefoBCiM HOpMWM NpaBa, Le
OCHOBHWI 3aci® peryntoBaHHsA, € W iHWi 3acobu, — 4K Big3Hayae AaHuMW aBTop, — L€ iHAMBiOgyarnbHi
npunucK, BRnacHi BerniHHA Towo. [6, 224]. MeTtoa, gk 3asHadae HO.C. Llemwy4eHko, € cnocid BnnvBy
OPUOUYHOI HOPMW Ha cycninbHi BigHOCUHMW. [7, 617] «MeToon AepkaBHOro ynpaeniHHSA, nuwe C.B.
KiBanoe — Le cnocobu Ta npuioMmn 6e3nocepeHbOro i LinecnpsmMoBaHOro BMfMBY OpraHiB AEepXKaBHOMo
ynpaeniHHa (nocagoBux ocib) Ha nignopsiakoBaHi iM 06’ekTy ynpasniHHs» [8, 188]. OTxe, BigHECEHHSA 00
BM3HAYEHHS MeToAdy aaMiHICTpaTMBHOI AiSNbHOCTI 3acobiB BNNuBY He € AouinbHUM. 3acobu, sk enemMeHT
afMiHICTpaTMBHO-NPABOBOrO  perynioBaHHs,  Cnig  BBaXaTu TakoX  CKNadOBUMM  MeXaHi3my
afMiHiCTpaTMBHO-NPaBOBOro  perynioBaHHa. Tak, |.I. BepemeeHko BBaxae, WO «MeXaHi3M
agMiHICTpaTUBHO-NPABOBOrO  PEryriloBaHHA € CYKYMHICTI0O  agMiHicTpaTuBHO-NpaBoBUX 3acobis, 3
OOMOMOIOK0 SKUX 3AINCHIOETLCS BMNIUB Ha BiQHOCUHMU, LLIO BUHWKAOTb B MPOLECi BUKOHABYO-PO3NOPSaYOl
aisnbHocTi gepxasuy» [9. 55]. KO.M. KoanoB BigmidaB, L0 «y 3aranbHOMPUIAHATOMY PO3YMiHHI MeTopq,
O3Hayae cnocib, NPUNOM MPaKTUYHOrO 34IACHEHHS 4Yoro-Hebyab. CTOCOBHO [Oep)KaBHO-YMpaBIiHCLKIN
AiSiNbHOCTI Nig HAM PO3YMIETLCA CMOCIO, NPUIOM NpaKTUYHOI peanisauii 3aBAaHb i PYHKLi BUKOHABYOT
BNagu B WOAEHHIN AiSNbHOCTI BMKOHABYMX OpraHiB (MocagoBuX OCiG) Ha OCHOBI 3akpinsieHoi 3a HUMK
KOMMNETEHLT Y BCTAHOBMEHNX MeXaxX Ta Yy BianosigHin doopmi» [10, 249].

Ha BigmiHy Big agMiHiCTpaTUBHOI AiSnbHOCTI OpraHiB BHYTPILUHIX CMpaB B OXOPOHi rPOMagCbKoro
nopsiAKy agMiHiCTpaTUBHA AisiNbHICTb MPaBOOXOPOHHMX OpraHiB y cdepi ekonoriyHoi 6e3nekn mae iHLWun
00’eKT BNNMBY — Lie NOpYLLUEHHS NPUPOAOOXOPOHHOIO 3aKOHOA4ABCTBA (PI3MHUMM | OPUANYHUMU ocoBamu
a TaKoX PYWHIBHI CMMM NPUPOAM Ta HacMigKkM NPUMPOOHMX KaTakmMi3aMiB, Ha sKi CNpAMOBaHi Aii Takmx
OpraHiB 3 MeTO 3anobiraHHsA, NPUNUHEHHsT abo MiKBiAaLito0 LIUX HEraTUBHUX SBULL,.

Kpim TOro, agmiHicTpatMBHa AiAnbHICTb NPaBOOXOPOHHMX OpraHiB y cdepi ekonoriyHoi 6esnekun
nepegbavae ofgHoOpigHY AN BCiIX NPaBOOXOPOHHMX OpPraHiB AisnbHICTb, Todi sk agMiHicTpaTUBHA
AiSANbHICTb OpraHiB BHYTPILLHIX CNpaB XxapaKkTepHa nuwe gns Lnx opraHie.

AgmiHictpaTtuBHa agisnbHicTe OBC € cknagoBoto aaMiHAOiIsSNbHOCTI MPaBOOXOPOHHUX OpraHiB, BOHa
CMiBBIAHOCUTLCS 3 OCTAaHHbLO SIK YacTuHa i uine. Came Tomy ChifbHUM ANs1 aAMiHICTPaTUBHOI AisNbHOCTI
OB/ i NpaBOOXOPOHHMX OPraHiB y Uinomy € ii ynpaBniHCbKUA, OpraHisauiiHni, BUKOHAB4Y0-pO3MNopsaaqnil
xapaktep. OTxe i MeTogamMu agMiHOISANbHOCTI NMPaBOOXOPOHHI OpraHM KOPWUCTYHTLCS OOHOPIAHUMM.
OpHak NoHATTS MeToAay aAMiHICTpPaTUBHOI AiSANbHOCTI NMPaBOOXOPOHHMX OPraHiB y cdepi eKkomnoriYHoi
©e3nekn 3Baxatoum Ha BiOMIHHOCTI NMOKa3aHi BULLE € AeLLO iHaUBIgYanbHUM.

Mig meTogamun agmiHicTpaTMBHOI AiSNbHOCTI MPAaBOOXOPOHHUX OpraHiB y cdpepi ekonoriyHoi 6e3neku
PO3yMit0TbCA CNOCOOM, MPMINOMK  LLINECNPSMOBaHOIO BMMMBY Ha NOBEAiHKY IPOMaAsH, a TaKoX LiSNbHICTb
nignpMeMcTB i opraHisauin y pasi ix BiAXWMNeHHs Big HOPM 3aKOHO4ABCTBA Y Ui cdepi, a Takox
NPOTUCTOSIHHA PYNHIBHMM CUramM nNpyMpoau Ta fniksigauii Hacnigkie NPUPOAHUX KaTakni3mis.

MeToaun oepxaBHOro ynpasniHHS i METOAW aaMIHICTPaTUBHOI 4isifbHOCTI OpraHiB BHYTPILLHIX cnpaB B
IOpPUONYHIA NiTepaTypi NokasyBanuca 9K Maike igeHTu4YHi ssuwa. e B pagsiHCbKkuii nepion po3BUTKY
afIMiHiCTpaTMBHO-NPaBOBOI Haykn OCHOBHMMW MeTOAaMWu [epXKaBHOro YrpasniHHA BBaXanucsa MeTof
nepekoHaHHs Ta agMiHicTpatusHui npumyc [11, 148-153; 12, 26; 13, 131-145; 14, 14-18; 15, 67-74]. B
HalW Yac TakoX Ui MeToauM He nepectanu OyTn akTyanbHMMKM ONs OepXXaBHOro YMNpaemiHHA i
agMiHICTpaTMBHOI  OiANbHOCTI. YnpaBniHHA chpaBamMu [gepxasu, peanisauis BWKOHABYOI Bnagwu,
3abe3neyeHHsa ancuunniHu N nNpaBonopsiaky, — BiasHadae J1.J1.MonoB, — 34iNCHIOTLCA 3a A4OMOMOrow
aKTMBHUX CMOCOGIB LinecnpsmMoBaHOro BNAMBY Ha CBIAOMICTb i MOBEAIHKY Nogen. Y cydacHMx ymoBax Y
AKOCTi LMX cnocobiB BUCTYNaloTb ABa yHiBepcarnbHi METOAWN AEepXXaBHOMO yNpaBniHHSA - MepeKoHaHHs W
npumyc. [Npobnema nepekoHaHHs W MpPMMYCYy B CyyacHiM CycninbCTBi - Ue npobnema meTofiB
couianbHOro (AepXaBHOrO M HeOepXXaBHOro) ynpasmfiHHA EKOHOMIYHUMMW, NONITUYHUMMW, COLianbHUMMU,
AYXOBHUMU Mpouecamu, ue npobrnema MeTodiB perynioBaHHs B3aeMUH MiX noabMu. [NepekoHaHHs 1
NPUMYC SIK METOAU OepXaBHOro ynpaeniHHA - gBULLA couiarnbHi, OCKINbKM BOHM peanisyloTbCs Y 3B'A3Kax
MK Yy4YacHMKaMWM KOHKPETHMX CychinbHUx BigHocuH. Lli meTogw, npegctaensitoum coboto cuctemy
cnocobiB opraHi3ylyoro BNNuMBY OepxaBwu (opraHa ynpasniHHsS, MocagoBoi ocobu) Ha CBigOMICTb i
NnoBeiHKy niogewn, € HeobxigHO YMOBOK HOPMAaInbHOIO (PyHKLIOHYBaHHSI CycninbCcTBa B LinomMy, 0yab-
AKOro AepxxaBHoro ob'egHaHHs, Oyab-sikoro npouecy ynpasniHHA [16]. Ak 3a3Hayae C.B. Kisanos, B
aAMiHICTpaTMBHIN Hayui NPUAHATO BUAINATW Taki BUMAM METOAIB AEepPXaBHOro YNpasriHHS, $K:
NepeKkoHaHHs, 3a0X0YEHHS!, MPUMYC, Harnsg, perynioBaHHs, KepiBHUUTBO, CybopauHauis, KoopavHauis,
peopauHauisa 1 iH. [epekoHaHHA — uUe OAWH 3 OCHOBHWMX aAMIHICTPaTMBHO-NPAaBOBUX METOAIB, AKWM
NPOSIBIIAETLCA B Pi3HUX PO3'ACHIOBaNbHUX, BUXOBHUX, OpraHisauiiHux 3axogax wono )opmyBaHHS BOIi
nignernoro. Cnocobamn Takoro MeTody € HaBYaHHs, nponaraHga, Po3'CHEeHHs, obMiH JOCBIOOM i iH.
MpumMyc sk MeTon Oep>KaBHOro yrnpasniHHA NPOSIBMSETLCA B 3aCTOCYBaHHI MPUMYCOBUX 3aXOAiB BMNNIUBY
Ha nNoBeAiHKY y4aCHUKIB aMiHiCTpaTMBHO-NpaBoBuX BigHOCWH [17, 188]. AgMmiHicTpaTMBHUI NpuMyc — Lie
0co6nUBMI BUA OEPXKABHOMO NPUMYCY, SKUI NONsrae B 3acTOCYyBaHHi Cyb'ekTamMy BMKOHABYOI Briagu
nepenbavyeHnx HopmMamu afgMiHICTPaTMBHOIO npaBa MpPUMYCOBUIA 3axofdiB y 3B'sI3Ky 3 HenpaBOMipHUMU
giamn. KO.MN. BuTak BM3Havyae agMiHICTpPaTUBHUIA NPUMYC K cUCTeMy 3acobiB ncuxonoriyHoro abo
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disnyHOro BANMBY Ha CBIOOMICTb | MOBEAIHKY ntogerh 3 MeToK [AO0CATHEeHHS YiTKOro BWKOHaHHS
BCTAHOBNEHMX OOOB'A3KIB, PO3BUTKY CYCMINIbHUX BIiQHOCMH Yy pamKax 3akoHy, 3abe3neveHHs
npasonopsagky M 3akoHHocTi [18, 151]. B ocHoBHOMY 3 MpvBeAEHUMMU BULLE BU3HAYEHHAMM MOXHA
noroguTNChb, OAHaK BOHU MOXYTb OyTWM YyTOYHEHUMW. Y BU3HAYEHHIi, sike JaeTbCcA B nNigpyqHuky [O.M.
Baxpaxa, 3asHayaeTbCA, WO MNPUMYCOBI 3axo4M 3acCTOCOBYHOTbCA nuvWe Mpu HenpaBOMIpHUX AisX
cyb’ektiB npaBoBigHocuH [19, 198]. Ane X BOHM MOXyTb OyTM 3aCTOCOBaHMMMK i MPU TEXHOFEHHMX
KaTtacTpodax, KpyrnHuUX aBapisiX, CTUXiIMHUX Nnuxax Ta iHWnX HebGe3neyHnX NOpyLUEHHAX HaBKOMMWLUHBOrO
NPUPOAHOro cepefoBULLLa, KOMM Bnaga BuMylleHa obOMexyBaTu abo 3abopoHATM npoxia nwogen,
34incHioBaTM onnartHe BunydyeHHa npegmetiB i T. n. KO.M. Butak nig agmiHicTpaTMBHUM MPUMYyCOM
po3rnagae CykynHicTb 3acobiB [18, 152]. Ane x cam npumyc € MeTogomM To6TO cnocoboM AOCArHEHHSs
npaBoOMipHOi NOBEiHKK, BiGHOBMNEHHSA NopyLlueHoro npasa abo BignosigansHocTi. OTxe, AaHi BU3HAYEHHs
noTpebyoTb AEAKNX YTOUHEHD.

Posrnsgatoun metoam agmiHiCTpaTUBHOI AiANIbHOCTI MPaBOOXOPOHHMX OpPraHiB B €KOMOriYvHin
cdpepi, NOTPIOHO 3a3HAYUTK, WO B Cy4aCHMX yMOBax (PYHKLIOHYBaHHSA LMX OpraHiB MpOOOBXYHOTb
3anuwaTuca nepekoHaHHs 1 npumyc. Ane B peanisauii 6yab-akoi dyHKUii Uiel gianbHOCTI €
BapiaHTHICTb CNiBBIAHOLWEHHA NepekoHaHHs KW npumycy. lNpu UubOMYy B MacuBi agMiHiCTpaTUBHOI
30BHiIHBbOT NMPaABOOXOPOHHOI AiANbHOCTI NepeBa)Xae NPUMYC, XO4 NEepPEeKOHaHHs € NPIOPUTETHUM
MeTOoAOM, ajXe B yMOBaxX MOXIMUBOCTI He 3aCTOCyBaHHA NPUMYCY MpauiBHUKU MPaBOOXOPOHHUX
OopraHiB 3aBXAu MalTb HagaBaTW MepeBary 3acTOCYBaHHIO NepekoHaHHs. Take ChiBBiAHOLIEHHS
MeToAiB BUNMMBAE i3 AEMOKpaTM4YHOI Npupoau Haloi AepXaBu, BiANOBIAHOCTI Ti uinen i 3aBoaHb
iHTepecam NIOAVHW 1 TPOMaAsAHNHA, 3 NPiOPUTETY BUXOBHOI POMi NEPEKOHAaHHS.

Pasom 3 Tm B agMiHiCTpaTUBHIN AiANbHOCTI NPABOOXOPOHHNX OPraHiB y cdepi ekonoriyHoi 6esneku
NEepeKoHaHHs 1 NPUMYC BUPaXatoTbCs B PiBHOMAHITHMX BapiaHTax, WO [a€ NigCTaBy Ans BUAINEHHS
OiNbll KOHKPETHMX BWUAIB MeTodiB Ui€i OisanbHOCTI. Tak, Mo XapakTepy Kepyl4voro BMAMBY BUAINSAIOTb
opraHisauiniHi metoan (KoopauHaLisi, Y3ro[pKeHHs, IHCTPYKTYBaHHS W iH.), MNCUXOJNOrYHi MeToam
(McuxomnoriyHe CnoHyKaHHs, MOTMBaLUid, aBTOPUTET i iH.), agMIHICTPATUBHI W €KOHOMIiYHi mMeToaun. YCi
MeToan MOBWHHI  BigMoOBiAATWM YMHHOMY 3aKOHOAABCTBY 3a 3MICTOM, LiNecnpsMOBaHICTIO W
opraHisauiiHoto hopmolo.

Y Ppo3rnsHyTIN OiSNbHOCTI NPaBOOXOPOHHUX OpraHiB Hawbinbl BaXNMBE 3HAYEHHS1 MaloTb
afMiHICTpaTMBHI METOAN, afKe B HUX HaMbIiNbLL ACKpaBO BMPaXaeTbCsl BUKOHABYO-pO3nopsaaya npupona
agMiHiCTpaTuBHOI  AisiNbHOCTI. BukopucTaHHA agMmiHiCTpaTMBHMX MeToAiB [03BONse Cyb'ekToBi Ui€l
JisANbHOCTI NPSIMO BNNMBaTU Ha 06'eKT OisnbHOCTI, AoMaratmcst HeobxigHoro nignopsakyBaHHA. OgHak ue
He BUKIOYAE Mpu BMKOPUCTaHHI aaMiHICTPATMBHMX METOLIB BpaxyBaHHA iHTepeciB npmBaTHMX OCi6 B
eKkonoriyHin cdepi. Mo cnocoby BNNMBY agMiHiCTpaTUBHI MeTOAM MiApPO34iNaTbCa: Ha 3060B'A3yodi O
30iICHEHHS NEeBHMX Ail; YNOBHOBaXYHOYi pobuTK NeBHi 4ji, WO 3a0X04yH0Tb 3AINCHUTU couianbHO KOPUCHI
Aii; 3ab0poHsItoYi Woao 34IMCHEHHNA TUX abo iHWKX O, sKi WKOAATL npupodi. AgMiHICTpaTUBHI MeToan,
OCHOBaHi Ha BOMbOBOMY XapakTepi YynpaBniHCbKMX [il, ane 1iX He MOXHa OTOTOXHKBaTN 3
BOMIOHTAapM3MOM, CBaBOMeED, afMiHICTPYBaHHAM (B ripLLIOMY pO3yMiHHI LIbOro CnoBa), AKi B CYTHOCTI He €
agMiHiCTpaTUBHUMKM  MeTO4aMKu, HaBnmakw, iX Chig BBaXaTu MpoTUNpaBHUMK digmMn 3 OOKy
NPaBOOXOPOHHUX opraHiB. OBpaHHSA KOHKPETHMX MEeTOAiB agMiHICTpaTUBHOI AIANbHOCTI i iX NpakTuiHe
3acTocyBaHHS 0BYyMOBMOIOTECA PAOOM (PaKTOpiB Cy0'eKTMBHOIO W 06'eKTMBHOrO xapaktepy. Benuke
3HAYeHHS Y BMKOPUCTaHHI MeToAiB Mae cyb'ekTmBHUI dhakTop. Tak, aBTopuTapHMn Nigxia A0 obpaHHs 1
3aCTOCYBaHHIO MeTOfiB HedoCTaTHbO KBanidpikoBaHWM MNpauiBHUKOM MPaBOOXOPOHHUX OpraHiB Moxe
NPMBECTM A0 HEraTUBHUX HACMIOKIB, 40 BUKPUBIEHHSA LiNen agMiHiCTpaTUBHOI AisNIbHOCTI B €KOMOriYHin
cepi. Bigrak, Baxnmeo, wWO6 cyb'ekT AiANBHOCTI MaB BWCOKMWA piBeHb Keanidikauii, no4yTTs
BignoBiganbHOCTi 3a o0b6paHHs Toro abo iHworo metoay BnnuBy. MeToou BUKOPUCTOBYHOTLCS B
peanbHOMY Mpoueci aAMiHiCTpaTUBHOI AiANbHOCTI. Y 3B'A3KYy i3 UMM NOBMHHI BpaxoBYyBaTUCSH aKTyarsbHi
3aBAaHHs, WO NOCTaBMeHi Nepes agMiHiCTPaTUBHOI OisNbHICTIO, 0COBMMBOCTI 1 cTaH cyb'ekTa 1 ob'ekTa
OiAnNbHOCTI, Xxapaktep | cneundika KOHKPETHOI >KMTTEBOI CUTyaUlil, MOXMIMBOCTI edeKTUBHOro

BMKOPUCTaHHA HAasiBHOTO _apceHarny MeTofiB B OXOpOoHi npupoaum [20, 229].
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YIK 378.21 )
DABHI YKPAIHCbLKI YHIBEPCUTETH -
HOCIi BONIOHCBbKNX TPAOVULIN

KocTteHko I. B.

KaHOudam ropudUYHUX HaykK,

OoueHm kaghedpu iHghbopmauitiHo20 i nidnpuemMHuUUbKko20 npasa HTTY «KTl1l»

Y cTaTTi aHani3yloTbCs acnekTn TpaHcdopmauii 6ONOHCLKMX Tpaguuii Y CTapOyKpPaiHCLKUX BULLIMX
HaBYanbHUX 3aknagax — JlbBiBCbKOMY YHiBepcuTeTi Ta Kneso-MorunsHcbekin akagemii 3 nornsgy
HaACM4YEeHOCTi HaBYanbHOro npouecy, aTecTauilHOol AiANbHOCTI W 3HAYEeHHs AN CydacHOro CTaHy W
3aKOHO4aBYMX NEPCMNEKTMB Y cdrepi Haykm i ocBiTH

CraTtba aHanuampyeT acnekTbl TpaHcdopmaunm BONOHCKNX TPaauuuin B CTapOYKPaMHCKUX BbICLLUMX
y4ebHbIx 3aBegeHusaAx — JlbBoBckoM yHuBepcuTeTe n KueBo-MornnsiHckon akagemum C TOYKU 3peHus
HacbILLEeHHOCTM y4ebHOoro npouecca, aTTeCTauMOHHONW OeATENbHOCTU U 3HAYeHUA ONsi COBPEMEHHOIo
COCTOSIHMS U 3aKOHOOATeNbHbIX NEPCneKkTB B chepe Hayku u obpasoBaHus

The article examines aspects of transformation in the old Ukrainian tradition of Bologna higher
education - University of L'viv and Kyiv-Mohyla Academy in terms of saturation of the educational
process, and certification of the value of the current state and prospects of legal education and research

KntouoBi cnoBa: BonoHcbkun npouec, atecTtauinHa AisnbHICTb, HAYKOBI Ta HayKOBO-NegarorivHi

Kagpw.

BonoHcbkMI npouec (3anovyaTkoBaHUN, SK Le He anBHO, Y CopboHHi Ha CrinbHil 3ycmpidi MiHicmpig
Benukobpumarii, HimeyyuHu, ®panyii ma Imanii 25 mpagHs 1998 p.), 9kl aKTMBHO MOLUMPIOETHCH Ha
TepuTopisx gepxae 3axigHoi, LleHTpanbHoi Ta CxigHoi €Bponu, NocTynoe HeObXiAHICTb NepcneKkTUBHOI
reHesn 3araribHOEBPOMENCBLKOI CUCTEMW BULLOI OCBITM Yy IHTErpaTMBHOMY KOHTEKCTi, 30Kpema,
KOHBEPTOBAaHOCTi AUMNMOMIB MPO BULLY OCBITY Pi3HUX PiBHIB, @ TAKOX HAYKOBUX CTYMEHIB Ta yY4EHMX 3BaHb.
MepenbavaeTbca, WO Ue, Y CBOKW 4epry, Mae MiaBUWMTU SKICTb €BPOMENCBHKOI OCBITW, NogonaTtu
nepeLukoan, CNPWYUHEHI AepXaBHOK pO3’eQHaHICTI0 (HaBYaHHS, npaueBralTyBaHHSA, 3apaxyBaHHS
CTaxy, BigMNoOBigHa MMaTHA, NEHCis TOLWO), YAOCKOHanMT1 TpaguuinHe 6adyeHHs €BpOOCBITM 1M HadaTtw
MOLITOBX [0 HOBUX METOAOSMOMNYHNX, METOOUYHUX, HaYKOBO-OOCNIOHULBKUX KpaeBuaiB (B50soHbS,
CriinbHa 3asi8a esporielicbKux MiHicmpie oceimu, 18-19 vepeHa 1999 p.). MisHiwe, y CanamaHui
npeactaBHMKaMuy GinblUe TPbOXCTa EBPOMENCHKUX BULUMX HAaBYanbHUX 3aknagis Oyno geknapoBaHo, Lo
«BMLA ocBiTa Mae B6yTu BignoBiganbHO nepen CycninbCTBOMY, a po3BMBaTK i 6asyBaTu ii NOTPiOHO «Ha
OCHOBI HaykoBWX gocnigxkeHb» (Canamarka, KoHgepeHuis esponelcbKux 8UUWUX HagqanbHUX 3aknadia i
oceimHix opeaanizauiti, 29—-30 6epesHs 2001 p.). MNMpo ycnixm peanisauii BONOHCLKOI KOHBEHLii 3BiTOBAHO
BXe Ha [Ipasbkomy camimy eeponelcbkux MiHicmpie euwoi oceimu, 18-19 mpasHs 2001 p., konwu
po3BUTOK aypu bBomnoHbi BOayaBcsi B Te3ax NPO HaBYaHHA MPOTATOM YCbOIO >KUTTS, PO3YMiHHS
CTYAEHTCTBa SIK NOBHOMPAaBHOI YaCTUHW OCBITAHCBLKOI, 8 MOXE W HayKOBOi CNiflbHOTU, B YMEBHEHOCTI B
npuBabnmBOCTi came Takoi BMLIOI OCBIiTW, a 3BiACKM — W Y i NoganblOMy iCHyBaHHI Ta BOAOCKOHANEHHI
(BepniHcbka kKoHbepeHuis MiHicmpie euwoi oceimu, 19-20 eepecHss 2003 p.), a TakoX KOHKpeTHa
po3pobka HpPUANYHUX OOrpyHTYBaHb 3ararbHOEBPONENCLKOI  OCBITAHCBKOI CUCTEMWU. PO3yMiHHS
AiSnNbHICHOT MPMPOAM OCBITU Ta HaykW, y CBOIO 4epry, noTpebye BignoBiAHOI NepeniaroToBKU BY3iBCbKMX
BMKMNaZadiB, akLeHTOBaHOI Ha BUMOTMN cy4acHUX iH(popMaLinHO-KOMM IOTEPHUX TEXHONOrIN (MeaiaoCBiTHS
rPaMOTHICTb) | CTBOPEHHA MeTOAMK YKMafaHHA KpeAMTHO-MOAYMbHUX nNporpam Ta BignoBiAHWUX
creujianbHUX KypciB i3 3acobamun [iarHOCTUKM Ta KOHTPOJI0, OPIEHTOBAHMMUK K Ha CTYOEHTIB, Tak i Ha
BMKNagadis.

Butokn ipent BonoHcbkoro npouecy BOadvaiTbess B cuctemi CepedHbOBIYHOrO YHIBEPCUTETY SK
3aranbHOEBPONENCHLKOrO OCBITHLOrO MPOCTOPY. €AHICTb Bipy, LIepKBM Ta CBITOOAYEHHS] cepeAHbOBIYHOI
€ponu, PyHKUIOHYBaHHS NaTUHCBHKOI MOBM Sk NepcTpaTHOi (TO6TO KynbTypHOro AianekTy), cTabinbHICTb
cucTeM BUKMada@HHA B Pi3HUX perioHanbHUX HaByanbHUX 3aKnajax, YHIBEpCUTETCbKi  Lexwu,
3aranbHOEBPONENCbKE BU3HAHHS Yy4yeHux cTyneHiB nepetBopunu Ctapun CBIT Ha eguHy Aepxasy
LLKOMAPIB Ta HAYKOBLiB, Aep)KaBy 6€3 KOPAOHIB — MOMITUYHUX, CoUianbHUX, perioHanbHUX, HaLioHaNbHMWX,
MOBHMX, @ i MELUKaHLB — Ha KOCMOMOMITIB 3 MPaBOM Ta MOXIMBOCTSMM BiflbHOrO MepecyBaHHS Mo
yCbOMY KOHTMHeHTOBi Pax Latina. lNosfBa knacuyHOi mMogeni eBponencbKoi OCBiTM Ha no4vatky XIX cT.
nepeTsopuna YHiBEpPCUTET Ha eniTHUA HaBYanbHUM 3aknaj, Lo KOPUCTYBaBCH NPUHLMNAMWU €OHOCTI
HayKu 1 OCBITU Yepe3 akaJeMidHi cBOGoau Ta yHIBEPCUTETCBHKY aBTOHOMI. IHiLioBaHa UMM iepapxizaLis
HaB4YaHHA (IHCTUTYUIT acnipaHTypu N OOKTOPaHTypu), HaykoBa W €KOHOMiYHa HeOoOXigHICTb 34iMCHEHHS
dyHOaMeHTanbHNX Ta NPUKNagHUX OOCHiMKEeHb, Nodanblue 3MiLHEHHSA Ta NpsiMi 3B’A3KM HayK, OCBITU 1
BMPOOHMLTBA, O HaWsickpasilwe Bigbunocsa B [OCBIOI aMepuKaHCLKOI MOAeErni YHiBepcuTeTy, — Taki
y3aranbHeHO BUKNadeHi Hanbnwkyi  noganbLui eTMMONOriYHi BiAHOCUHM BONMOHCBHKOro NpoLecy — OHyka
3aranbHOEBPONENCLKOro YHiBepcuteTy.
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lTocmaHoeka npobnemu e 3az2anbHOMy eu2ss10i ma ii 38’930k i3 eaxnueumu Haykoeumu
4Yu npakmuYyHumu 3aedaHHsiMuU. YkpaiHa BcTynuna go bonoHcbkoro kny6y B 2005 p. TyT Bigirpanu
CBOH pOJib | MparHeHHsa 40 €BPOMNENCHKOI iHTerpauii, i TeHAeHLUis BigocobreHHs Big pagsHCbKOI, Hepigko
HeraTMBHOT cnagWuHK, | >XagaHHSA BHYTPIWHBOI KOHcoMigauili Ha HOBWMX 3acagax, a TaKoX BigoMmi
NONITUYHI, EKOHOMIYHI, couianbHi, KynbTYpPHi, €THiYHi, iCTOPUYHI YMHHUKM [23]. HemManoBaXXHUM Yy LbOMY
3B’AI3KY € NPOCTEXEHHSA BONOHCBLKOT TpaauLii, ACKpaBMMM NMPeACTaBHUKAMWN AKOT HA YKPATHCbKUX 3EMIISIX €
JIbBiBCbKMI YHiBepcuTeT Ta Kneso-MormnsHcbka akagemis.

dopmynroeaHHs yinelu (Mema) cmammi. He cnig yBaxatu, WO YkpaiHa Aoci He mana gocsigy
YHIBEPCUTETCLKOI OCBITUM B €BPOMENCHKOMY PO3YMiHHI. €Bponencbki Tpaguuii B ranysi BULLOI OCBITU
npuxogunu B YKpaiHy onocepenkoBaHO, M YKpaiHCbKi yHiBepcuTeTu, 3okpema, — JlbBiBCbkMn — Oynu
3acHOBaHi Ta (YyHKUiOHyBanu BiANOBIAHO OO0 Tpaawuin, L0 CKNanmucs B YHIBEpcUTETaX, CTBOPEHMX
3emnax CesaweHHOI PyMmcbKoi iMnepil repmaHCcbKoi Hauil, Wo AOKMNagHO po3rnsganocs B iCTOPUYHIN Ta
ropuandHin Hayui [9; 25; 19; 6; 27], y ToMy uncni i BiT4n3HAHIN [12; 16; 20].

Buknad ocHoeHO20 Mamepiany docnidxeHHsi. [lis3He nopiBHAHO i3 3axigHoto €EBpornoto
BVHUKHEHHS1 YHIBEPCUTETIB Ha TEPUTOPIi repMaHCbKNX KHA3IBCTB MOSICHIOETHCS TpMBanNum 36epexeHHsM
arpapHo-cdeoganbHoro cnocoby BMpOOHULTBA Ta Criabkok perioHanibHoK 1 couianbHOK MOGINBHICTHO,
NiABULLEHHS AKOI MOB’A3YETbCA 3 BUHUKHEHHAM Ta PO3BUTKOM MICT Ta uexoBuX rinbgin. MNoganblie
BUHUKHEHHSI MICbKOrO HaceneHHs Ta 3pOCTaHHS poni rpoLioBUX BiAHOCWMH CTBOPWUIIO NepeayMoBU Ans
LeHTpanisauii gepxaBHOI BraaM Ta BUMHUKHEHHS HOBOFO TuUMy YHIBEPCUTETIB — i3 aBTOHOMIED Ta
OZIHOYACHOK 3anexHICTI BiA4 OepXaBHUX CTPYKTyp. [leplumm «repmaHCbKum» YHIBEPCUTETOM CTaB
Kapnos yHiBepcuteT y [lpasi (3acHoBaHui y 1348 p. imnepatopom CBssleHHOI Pumcbkoi imnepii Ta
koponem boremii Ans npeacTaBHUKIB  HiMeubkoi oOOWMHKM Yexii), Skun MoxHa posrnsgatn Sk
OCHOBOMOSOXHY NpPaBOBY MOAENb YHIBEPCUTETY HA rEePMaHCbKMX 3eMnisX, WO TaK uYu  iHakwe
nowumptoBanacs Ha BCi LLeHTparibHOEBPOMNENCHKI, a 3roAoM — 1 Ha CXiQHOEBPONENCHKI yHiBepcuTeTu. Ycnix
KapnoBa yHiBepcuTeTy iHiLitoBaB psiA yHacnigyBaHb — BigkpuBanucsa nofibHi 3aknagm y BigHi (1365 p.),
Kpakogi (1364 p.) Meyi (1367 p) [33, 22]. OCHOBHi MipKyBaHHsI 3aCHOBHMKIB L|iNMKOM 3p03yMini: 06’egHaTu
3ycunnga BnagMm, HaykoBOI CMifIbHOTM Ta MeLUKaHUiB MIiCT A4S CTIMKOro €KOHOMIYHOro Ta MofiTUYHOro
PO3BUTKY PEriOHIB, MOMINWWUTL CYCRifibHY AYMKY Yepe3 npunimB BiGOMUX YYEHUX TOLLO. YHIBEPCUTETOBI
Oyno obiusiHO KoprnopaTMBHY aBTOHOMIO Ta akadeMidHi MpuBinei, rapaHTii He3aneXHocCTi Big MiCbKoi
BNagu, a TaKkoX BIiOHOCHOI aBTOHOMIi Bi4 LEHTpanbHOI AepXaBHOI Bragn W LepkBM B ranysi
camoynpasriHHA Ta HagaHHA HaykoBUX TUTYNiB. A yepes yHidikoBaHy npupoay CepenHboBiYHOT €Bponu
XapakTtep cepedHbOBIYHOI Haykm W CuCTeMa HaBYaHHS BCiX yHiBepcuTeTiB Manum Oyt npubnmaHo
opHakoBumu [14, 35-42].

JbBiBCbKMIM yHiBEPCUTET CBOIM BUHWKHEHHSM Mae 3aBasdvyBaTu He CTinbku AHoBi [ Kasumupy,
CKiNMbKM NaHyBaHHIO €3YiTiB B repPMaHCbKNX YHIBEPCUTETax Ha YKPAiHCbKMX 3eMnsX. E€3YiTCbKMN OpaeH Y
chnpaBi 3axuCTy kaTonuuuamy B YkpaiHi noknagaB ocobnuei Hagii Ha cBi ocepenok y JlbBogi. [licns
HeofHopa3oBuMX KronoTaHb Koponb AH Il Kasumump 20 ciyHa 1661 p. nignucas gunnom, sikui HagaBaB
€3YiTCbKiV koneril y JIbBOBI «rigHICTb akageMii i TUTYn yHiBEpCUTETY» 3 NPaBOM BUKNAAaHHA BCIX TOAILLHIX
YHIBEPCUTETCBbKUX AUCUMNAIH («Teonorii Kk CXONacTUYHOI Tak i MopanbHOi, dinocodii, matemaTuku i
060X npaB, MeoUUMHM i BINbHUX MUCTEUTB, i AWCUWNIIH, i BCINSKUX iHWMX HayK»), KOPUCTYBAHHAM
akageMiyHuMKM npaBamu i cBobogamm («wob ua Akagemia i YHiBepcuUTeT TakMMu X npaBamu,
npueineamu, ceobogamu, npeporatmBaMy, 3axXMcToM, TUTynamu, Big3Hakamu i cnyxbamu i 6yab-akumm
iHWAMKW  HaneXHMMKM 3a CTaHoBMLWEM nackamu, OeHediuisMm n  iHOyNbreHuigaMn paginn i
HaCOMNOAXYyBanUCH HUWHI i HaBikN») Ta NPUCYAXEHHSA BYEHUX CTyneHiB Bakanaspa, niueHuiaTta, marictpa i
pokTtopa. [poxodsun noB3 LWNAXETHOI PUTOPMKM MOHapxa, uutyemo Ut «Obnata [Mpusineo Ha
BigkputTs JbBiBChKOT Akagemii Y Koneriymi OTuiB ToBapucTtsa Icyca» y po3gini, Wo CTOCYeETbCS HayKoBOT
TuTynatypu: «llocTaHOBNSIEMO  BNPOBa[XyBaTW HAWrOMOBHilLle akageMiyHi CTyneHi [OOCTOWHI
Marictpatypy, niueHuiaT i gokTtopaT Ta iHWi Hambinbw BXWBaHI ANs  yHIBEPCUTETIB MNPOMOLi i
YPOUMCTOCTI, SKi CKiNbKM 3aBrogHo i B Oyab-sikmiA cnocid npoBoasaTtbes [wob] i B ToMmy X JIbBiBCbkOMY
yHiBepcuTeTi ToBapucTtBa Icyca HanexHO BNpoBaXyBanucda i BiA3Hayanucs, oKpemo [J03BOMSEMO i
BM3Haemo. [ani, ypag yHiBepcuTeTy i BCe KepiBHULTBO HEMOPYLUHO 3aBXAW MalTb OyTm B pykax
noboxHux otuis ToBapucTBa Icyca, SKMX NPUAATHICTb | FTOTOBHICTb Y LUKINbHMX 3aknagax CBiTY BCbOro»
[12, 140]. Y 1758 p. nonbcbkuin koponb ABryct Il nigtBepans gunnom AHa Il Kasumupa. Big vacy
3acHyBaHHS i oo 1773 p. JIbBiBCbKMIA YHIBEPCUTET MOBHICTIO nepebyBaB nif KOHTPONEM €3YITCbKOro
opAeHy i, BiANOBIQHO, NiANOPSAKOBYBABCS reHeparnosi e3yiTiB y Pumi.

Ha yoni yHiBEepcuUTETY CTOSAB peKTop, SKM kepyBaB inocodcbkum i 60rocnoBCbkuUM (TEONOriYHUM)
Bigginamn (cpakynbtetamn). HaByanbHMM nNpouec NPOBOAUBCS 3a MPOrpamord  €3YiTCbKUX  LUKIST,
po3pobneHoto we y XVI CT.; MOMITHI 3MiHM Yy L0 nporpamMy ctanu BHOCUTUCh nuwe B cepeauHi XVIII cT.
Mporpama mana YiTKy AeTanbHy CTPYKTYpuM3aLilo Ta BKryana cyBopy rpagynoBaHy CUCTEMY MUCbMOBUX
iCNNTIB NATMHCBKOK MOBO i3 CUIbHMM aKUEHTOM Ha OOCHIAKEHHI AOrM i CTaHOapTiB XPUCTUSIHCbKOro
BiPOBYEHHS, i3 CyBOPOK LeH3ypol ApykoBaHuxX kHur [34, 36]. Yci gucuunniHu Brvknaganu npodecopu.
Mig 6e3nocepeHiM KOHTpONem AepxaBu Ta LepkBu nepebyBanu cTyneHeBi BUNPOOyBaHHs Ta cama
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npoueaypa HagineHHs HaykoBUM TUTYNOM, OO CKMady $KOi BKIYANUCA nUTaHHA 6Gnaro4mMHHOCTI
KaHOmaaTa, CBOEPIAHNA TECT Ha NPUXUIBHICTbL A0 AepXXaBHOI KaToNuubKol Bipn. Yepes cyBepeHHe npaBo
npu3HayYeHHs NpodecopiB, y TOMy YMUCHi W 3a penirinHMMn NepeKkoHaHHsIMK, Morfna obMmexyBaTucs
NpoCTOpoBa MOBINBHICTb CTyAEHTIB (3a00pOHa HaBYaHHS B MPOTECTAHTCbKMX YHiBepcuteTax) [31, 87].

Cekynsipysauis Ta noctynoBa BTpaTta €3yiTamu Bnagu Hapg yHiBepcuteTamu (CnoyaTtky Ha cuctemy
NPUCBOEHHS YYEHUX CTYMEHIB, Aani — Ha CMCTeMy npaueBnallTyBaHHS BUNYCKHUKIB HA AepXaBHi nocaau,
i 3rogom — i3 06BMHYBaYEHHAM Yy NOCAraHHi Ha yHiBepcUTeTCbki cBOGOAN — Ha aBTOHOMIlO YHIBEPCUTETIB
[35, 172]) Bignosigana meTi aBCTPO-yropCcbKOi KaapoBOi NONITUMKKN: AepXaBsi NOTPiOHI Bynn He AyxOBHI, a
CBITCbKi npodpecopn, ki nicns  kBanigikauiiHMx BunNpobyBaHb CTanM HasHadyaTucs BracHopy4
imnepaTtopoM. IxHa ocBiTa, npaus, Ninbrv Ta npasa ONnavyBanucs AEpPXasolo, | NNaTHA LS MOCTIHO
nigBuwlyBanacsd, a TOMy W BMMOMM [0 iXHbOI AiANbHOCTI CTanM NOCTynoBO HabyBaTu XxapakTtepy
«aepx3amoBneHHsi». Lle npu3seno oo MOBHOI nikBigauii BNNMBy €3YyiTiB B yHiBepcuTeTax, 3abopoHn B
ABCTpO-YropwuHi B 1773 poui €3yiTCbKoro opaeHy (i3 TMM4acoBMM 3aKkpUTTSIM J1bBIBCbKOIoO YHIBEPCUTETY)
Ta [0 nporonoweHHs MNaTeHTy npo TonepaHTHicTb Mocuda Il (13 xoBTHa 1781 p.), 3rigHO 3 SKUM B
yHiBepcuteTax Oyno [03BONEHO HaB4atucA W obiMMaTu nocagu MpaBOCMaBHMM, MpoTecTaHTam Ta
iyaesm, a Pumcbko-Katonuubka uepkBa Oyna nosbaeneHa GaraTbox CBOI NpuBINeiB, 3okpema npaea
BUrosiowyBaTu nancbki 6ynnmn 6e3 caHkuii imnepatopa [22].

Mig BNAMBOM oOAepXaBfEeHHS aBCTPO-YropCbKi YHIBEPCUTETM OTpUMann W HOBI  MOXIMBOCTI:
3MiHMNaca npakTvka po3rnagy AucepTauiiHux pobiT, Ang skux OOOB’A3KOBOK YMOBOK CTaBana
HasBHICTb OpYKOBaHMX Te3, JonoBigen i uinux amceptadin gnst Doktordisputationen, wo nowuvptoBano
HaykoBY niTepaTypy Sk ApyKOBaHy nNpoaykuito. BignosigHo, niaBueHHs cTaTycy AOKTOPIB BUKMMKaNo Ao
XWUTTSA NOMME3Hi LLepeMOHii 3BeAeHHS Y CTynMiHb, WO CTaBano AeMOHCTpaUielo AOKTOPCbKMX NpUBINeiB Ta
LeapoT, [apoBaHMX [OEep)KaBHOK BMadok, [OKa3oM HayKoBOI kBanidikauii kaHouaaTiB, a TakoX
OO3BOMANO NEepeposnofinaTtv rpowoBi BHECKM B HayKy W OCBIiTY, 3anyyawunm KOLTU 3aMOXHUX
CNy>X00BLB 1 BUKOPUCTOBYHOUM AepkaBHUIA BompkeT. QiHaHCOBA 3anexHicTb YHIBEPCUTETIB Big AepaBu
crnpuyMHMna NOBHE BiOOKPEMIEHHSA yHIBEpCUTETIB Big UepkBu y 1782 p., WO OO3BOMWMO BUKIOYUTK 3
OOKTOPCbKOI LIepeMOHii Taki dopmanbHi NYHKTWU, €K, Hanpuknag, knsatbba kaHaugata HernopoYHUM
3avyaTtTam gieu Mapii, cxonactudHmin gucnyT Towo. Lle gossonmno npodgecopam yBeCTM B HaBuyarlbHi
KypCW HOBi TEOPETUYHI Ta MpuKNagHi gucumniiHn, 3pobutn HiMeLbKy MOBY MOBOK HayKW i BUTICHUTK 3
uiei cdepu rpomisaky naTtuHy, ynopsakyBaTy HaBvanbHi Mporpamm 1 CKOPOTUTU TEPMIHM HAaBYaAHHSA BXE Y
1784 p. [na 3aoxoyeHHsA ycniwHOCTI Breplie B6yrno 3aCHOBaHO CEMECTPOBI CTYAEHTCbKi CTUMeHail 3a
paxyHOK AepxaBwu. Taki yTuniTapHi gep)kaBHi NEpPETBOPEHHSI CUCTEMM YHIBEPCUTETCBbKOI OCBITM Ta
CUCTEMUN YHIBEPCMTETCHKOrO MEHEMKMEHTY (BKIHOYaOYM iHCTUTYT HAyKOBOI TUTYNatypu) Manu Ha MeTi
AEMOHCTPaL,ito BUriJ BMLLOI OCBITM Ta NpMBabnNMBOCTI OTPMMAaHHS yY4eHWI CTyMiHb BiANOBIAHO A0 BriacHOI
KOMMeTeHLii, MPeCTUXHOCTI 3HaHHA nepen MOXOMKEHHAM, MiABULLEHHS €(MEeKTMBHOCTI BMKOPUCTaHHS
NIOACBEKNX pecypciB B MOBCAKOEHHOMY XUTTi 32 paxyHOK OepXXaBHOI CUCTEMM coLlianbHOro 3abesneyveHHs
[32, 203].

Ha niBo6epexHin Ykpaini go XVIII cT. eguHoto BuLoto wkonot 6yna Kneso-MornnsiHcbka akagemis,
sika KopucTyBarnacs LUMPOKMM MOMNUTOM Ta aBTOPUTETOM He nulle cepepf CXigHuX, a U cepef niBAEHHUX
cnos’aH. CTtBOpeHHA Ha nodatky XVII cT. BMWOro HaB4yanbHOro 3aknagy €BPOMENCbKOro piBHA, 3a
3pas3koM $IKOro CTBOpHOBanuMca cepefHi y46oBi 3aknagu-koneriymm (konerii) y lNMepedcnasi, Xapkosi,
YepHirosi [15, 5] — KueBo-MorunsHcbkoi akagemii — Oyno BWKNMKAHO O6’EKTUBHWMK CyCMiNbHO-
NONITUYHMMWN YMOBaMU Ta KyNbTYPHUMU YMHHUKAMUN PO3BUTKY KpaiHW, 30KpemMa HeOoOXiAHICTIO 3MiLHEHHS
npaBoCnaB’sl, IKe CNpPMIMManocs Ha TOW Yac SK 3arnopyka 30epeXeHHsl HauioHanbHOI camobyTHOCTI Ta
iCHYBaHHS YKpaiHCbKOI AepXaBHOCTI, a TaKoX CMPSMOBAHICTIO KyNbTYpPHOrO po3BUTKY YKpaiHW Ha OaHui
iICTOPUYHMIA nepioA, WO BU3HA4YaETbLCH Cy4aCHO Haykow Ak Aoba AyXOBHOIO peHecaHcy YKpaiHu, no
3anyyeHH0 0 3aranbHOEBPOMNENCHKOro KyrnbTYpPHOro NpoLecy.

B ocHoBy HaB4anbHo-negaroriyHoi AisneHocTi Kueo-MorunsiHcbkoi akagemii 6yno noknageHo
AeMOKpaTuYHi MpUHUMNK, a CBill NpaBOBUIN CTaTyC 3aknaj nigTpuMmysas, BTIMOYN paa BUMOr OO BULLOT
OCBITHY, WO TpaguuinHO cknanuca Ha 3axofdi (aaMiHiCcTpaTMBHWUIA YCTPIN, opraHisadid, 3MicT, dopmn Ta
METOAM HaBYaHHSA), i TiNbKn pedopmyBaHHsS BULLOT OCBITK novaTtky XIX CT., xapakTtep SKoro Big3HayaBcA
3aranibHMM NparHeHHAM A0 npodecioHaniszauii HaB4aHHA npua3Beno Ao 3akputTta Kneso-MornnsgHcbkol
akagemii, sika piBHEM CBOro BMKIAOaHHSA, 3araribHOOCBITHIM HAMpPsMKOM i MPUHUMNAMW HaBYaHHSA Ta
BMXOBaHHS (4eMOKpaTu3M, No3aCTaHOBICTb, NyMaHi3M, BUXOBaHHSA NIOACHKOI MAHOCTI Ta MpULLEneHHs
naTpioTu3My) He BMillyBanacs y pamku iMnepcbKkuMx nepeTBopeHsb. NpoTe, came Ui AeMoKpaTU4Hi 3acaam
OCBiTM N BUXOBaHHS, WO MalwTb MNo3ayacoBe abCoOMOTHE 3HayeHHd, MNOTPibHO BpaxoByBaTM W Yy
Cy4acHOMYy npoueci pedhopMyBaHHSI BULLLOT LUKOSN.

YBecb 4ac CBOro icHyBaHHA Akagemis 3anuwanacs 3arafnbHOOCBITHIM BULMM  HaBYafbHUM
3aKnagoM €BPOMNENCHLKOro piBHS, i LIEW CBi cTaTyc, HabyTuii wWe 3 nepiogy OpaTcbkmx LWkin, Akagemis
nigTpumMyBana 3Baxkaruu Ha LinuMn psag BUMOr 40 BULLOT OCBITU, BCTAHOBMEHMX Ha 3axofi, 30kpema Ha
BMMOIY BiAHOCHO aBTOHOMHOIO Bif BnagHWX CTPYKTYp akademidHoro pyHKUIOHYBaHHs, TOGTO
npaBurnbHOro agmiHictpatuBHoro yctpot. KuiBcbka GpaTtcbka Likomna nicns pedopmyBaHHs ii MeTpom
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Morunoto ctana «konieto 3axigHux Konerin», To0To BBena BUBYEHHS NaTUHWU, «CEMU BiNbHUX MUCTELTBY,
3acTocyBana Ty X opraHisauinHy cucteMy Ta nogin Ha Kracw, 3anosudmna 3axigHy MeToauKy HaBYaHHS
(oncnyTn) Ta Uiny HU3KY BUXOBHUX MPUIOMIB (KOHrperadii, pekpeauii, WkinbHi BUCTaBu Towo) [7, 45-49].
MpoTe, yci Ui 3ano3nyeHHs 6yno NPUCTOCOBAHO akaAeMieo 40 CBOIX AEMOKpATUYHNX 3acan, TOMY TyT Tak
LWMPOKO Byno pO3BMHYTO CUCTEMY BHYTPILIHBLOrO CaMOBPSAYBaHHS Y4YHIB. [lemMoKpaTWyHICTb Mmornsagis
akagemii TakoX 3Havwa CBOE BigoOpaeHHs1 y BUOOPHOCTI pekTopa Ta iHLWMX Y4YuTeniB, OO SKMX
BMCYBaNUCs BUMOTN HE TiNbKN BUCOKOIO OCBITHLOrO, @ 1 MOPanbHOro PiBHS.

OpHoyacHo KueBo-MorunsiHcbka akagemia gobpe posymina HeobXiOHICTb BMBYEHHSI OOCSTHEHb
€BPOMNENCHLKOT HayKM 11 OCBITU, TOMY Nocunana CBOIX BUXOBaHLIB YAOCKOHANOBaTU OCBITY B 3aKOPAOHHUX
yHiBepcuTeTax. [loBepTalouncb, BOHW HECNU OO0 akagemii HOBITHI MOrnsam W 3HaHHA, siki BTiNOBanu B
HaBYanbHO-BUXOBHOMY npoLeci. Yce ue cnpusno OOCArHEHHIO LLIKOMOK-KONerien, 3roqoM akagemieto
CBOro CTaTyCy BWLLOrO HaBYyanbHOro 3aknagy €BpOnencbkoro piBHA. Taki B4YeHi sk C. Togopcbkunm,
I". ByxuHcbkun, B. JlaweBcbkun, . [MpokonoBuYy NigTpUMyBanu 3B’s13KM 3 y4eHUMM 3apybikHUX KpaiH,
30Kkpema, yHiBepcuteTiB [anne i KboHnircbepra, bepniHa Ta BpaHaeHOypra, KoHcTaHTMHOMOMS TOLLO.
MidkHapoaHi 3B'SI3KM YKPAIHCBbKMX YYEHUX CNpusnu 30aravyeHHo BITYM3HAHOI OYXOBHOI KynbTypu I
KyNbTYpW iHLWUNX HapoaiB, y NepLly Yepry CroB'sHCbKMX, Ta BCTAHOBIIEHHIO i 3MiLHEHHIO OPYXHIiX BigHOCUH
MK HUMK. | came 3 Kneso-MormnsiHCbKOO akageMieto, sika 3aknana OCHOBM BULLOI OCBATU B HaLUi KpaiHi
NMoB’si3aHMN HaA3BUYAMHO BaXIIMBUA eTan Yy PO3BUTKY OCBITW, Hayku, dinocodii, obpasoTBOpYOro
MucTeuTBa y hopMyBaHHi CBiTOrnsaay ykpaiHcbkoro Hapoay [1]. MNowwvpeHHa Akagemieto OCBiTW, igen
rymMaHiamy i NpoCBITHMLTBA CNPUSANO 3araribHOMY CYCifbHOMY MPOrpecoBi, BUXOBAHHI B HApo4i NovyTTS
NOOAHOCTI, HauioHanbHOI igHOCTI, AYXOBHOCTI M MoBarn A0 iHWWUX HapogiB, iX KynbTypwu, ictopii [26].
MoumHatoum 3 XVI ct. (a B XVII CT. Le cTano npocto 3BUYHUM), YKpaiHLi i3459Tb HAaBYaTMCS 3a KOPOOH, a
iHO3eMHi rpoMagsHn NpuisgsaTb B YKpaiHy. |13 kniBcbkmx npodpecopis 3a kopgoHoM Hasudanucsa deodaH
Mpokonosu4, KacisH CakoBud, IrHaTii Ctapywund, IHokeHTin Misenb, Tapacin 3emka, CunbeecTtp Kocos,
MeTpo Morvna 1 Garato iHWKUX. Yuunucs ykpaiHui B yHiBepcuteTax [lagyaHcbkomy, JIOHOOHCLKOMY,
JleigeHcbkomy, [boTiHreHTCbkoMy. BigeHcbkomy, Mapusbkomy, i 3axigHui BNRMB 3rogom BigduBcst Ha
BCbOMY CYCMINbHOMY XWUTTi YKpaiHu: ue n maraebyp3bke npaBo, i LUeXu, W apxiTektypa, ManspcrBso,
LlepKOBHi cnpaBu, oceiTa. 3 iHworo 6oky, y Kneso-MorunsiHcbkii akagemii HaB4anocs 6arato Buxiguis 3i
CxigHoi €Bponu: cepbie, Gonrap, 4exiB, crioBakiB Ta pPyMyHiB. Yuurocsi B akagemii 6arato pocisH,
3o0kpema, Mwuxainno JlomoHocoB. B 1698 p. uap leTpo HakasaB naTpiapxoBi: «CesuweHHUKU y Hac
cmaesimcs, epaMombl Masio yMmerom... U 0511 moeo 8 obydyeHue xomsi bkl nocrame 10 yenosek 8 Kues 8
wkonbl». B 1736 p. B akagemii HaB4anocs 127 iHo3eMHuX cTyaeHTis, B 1737 p.— 122, a B 1790 p.—47:
«3HayeHHs1 akademii 6yrno HeamipHUM, 60 80Ha rpPobydxysana Ky/nbmypHi U HayKosi nopusaHHs. Takoro
eoHa byna e XVII siui, makoro x ocmanacs U 8 eiyi XVIII-my, konu eoHa npumsieysana 0o cebe 8cix, Xmo
wykaes Hayku» (l. OrieHko) [18].

Ho cepeanHn XVIII cT. ocgita, sky 3gobyBanv B akageMii TBepAo BBaanacs AOCTaTHbOKW Ans
KynbTypHoi noauHn. We y 60-ti pp. XVIII cT., konu noyvanucsa nepui ceprosHi po3mMoBM Ha Temy
NPUCTOCYBaHHA akagemii 4O HOBOI CUCTEMM OCBITU W 3aMmiHM 1 Ha YHiBEpCUTET, NaTPOHU-KEPIBHUKM
Kneso-MorunsHcbkoi akagemii cnpo®yeBanu no3byTncs uux 3ayBaXeHb, MNOCUNAYUCh Ha Te, WO
akageMilo YTBOpPEHO Ha B3ipeLb €BPOMENCHKUX LWKiN i 6yno 6 wkoga ii kaniynty, noTypawym BUMOram
vacy: «Ecnu Kuesckaoli akademuu Hapywumb ropsdok, 80 ecell Egporie yupexOeHHbIl, a yHuHuUmb
HoeoMaHepHbIl, mo akademusi Kuesckasi 8 paccyxdeHuu rnopsidka, 80 8cex esponelcKux ydunuuax
npuHsmoeo, bydem HeKomopoe cmpaHHoe Yy4erso, Koe u 8 Bedomocmsix eckopocmu HarucaHo 6ydem»
[5, 94].

BucHoeku U nepcrnekmueu nodanbwux po3eidok. Ha B3ipeub KuiBcbkoi akagemii 7
3axigHOEBPONENCHKNX BMLLMX LWKiN 6yB cknageHuin CimeoHom MNonoubkum B 1682 p. 1 MNepBMHHMIA NpOeKT
yctaBy CnoB’sHO-rpeko-rnaTUHCBKOI akagemii. BoHa noBuHHa Oyna siBNSATM coBO0 LLKOMY «BCiX BiNMbHUX
HaB4YaHb» — Bid HWXKYOi rpamaTvku OO0 «pedert BoXeCTBEeHHMX». Y LiNoMy, akagemis noBuHHa Gyna
3anMaTUCs NMUTaAHHSAMW KOHTPOJTKO 33 YMCTOTOH NPaBOCIaBHOI Bipy 1 6opoTb0OoL0 3 peniritHuMn epecsamm
" y Takui crnocid BigbvBana nparHeHHs LapcbKoi Briagy NOBHICTHO KOHTPOMIOBATU NUTAHHS Bipu N OCBITY,
AKi 6y Hepo3pMBHO NOB'sI3aHi Mk coboto. Hi Npo siky He3anexHy Big uapsi BYEHY KopriopaLiio He Marno
OyTn n MOBM, Tak caMo SIK i BONi Haykn abo BOMi HAayKOBMX AMCKYCii. TOMY SIBHOK HATSDKKOK € cnpobu
npeacTaBuT AkageMito K SKMACh He3aincHeHU npoobpas yHiBepcuTeTy. Xo4va 1 Kneso-MorunsHcebka, i,
Oinbwoto  mipoto, CroB'AHO-TPeKo-NaTUHCbKa akagemii BHECNU TMEeBHWA BKMNag Y CTaHOBIIEHHS
YHIBEPCUTETCLKOI OCBITM B YKpaiHy Ta Pocii, OCKinbKku B iXHiX CTiHax novmMHanu BuMTuca 6arato ManbyTHix
CTyOeHTiB i NnpodecopiB MOCKOBCBHKOrO YHIBEPCUTETY, NPOTE BOHU HE CTanm OCHOBOK A1 ManbyTHLOro
PO3BUTKY YHIBEPCUTETCBLKOI OCBITM B YKpaiHi Ta Pocii [17]. | TyT cnocTtepiraemo nepepvBaHHS CYTO
3axigHOEBpPONENCbKoi Tpaauuii, ii gedopmadito 3a NOMITUYHMMUK AepKaBHMLbKUMU MOTMBamu [8]. Manxe
potenep (i3 cepeamHun XVIII ¢T.) B ykpaiHCLKiA, a HacnpaBAi POCINCLKIN iIMNEPCbKUIA, 3roA0M pafsiHCbKIN,
BULLIA YHIBEPCUTETCbKIA OCBITIi 30epirannuca MOMOXeHHs, WO WWNM Bcynepey AeMOKPaTUYHILLIN
€Bponencbkini, — abconoTHa YHiikalis OCBITHIX nporpam, napTiNHO-Aep)XaBHA 3aaHraXKoBaHICTb
IHCTUTYTY npodecypun, MOTPIMHMIN KOHTPONb Had IHCTUTYTOM MPUCBOEHHS HAYKOBUX CTYNEeHiB Ta
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NMPUCYMKEHHST  Y4eHWX 3BaHb (HAyKOBUW, agMIHICTpAaTUBHMIA, NapTiMHWA), MNOBHA BiACYTHICTb
YHIBEPCUTETCBKOI aBTOHOMIT, 6e3npaBHICTb CTyQeHTCTBa.

MpoTe, nepepmBaHHA Tpaaulii — Le 3aBxan HabyTTs HOBOro NiligHOro AOCBiAQy Ta HOBOI TpaaumLii, Lo
B MOEOHaHHI 3 MonepefHiMM Hagae MoOLTOBX ANS HOBOro BUTKY po3BUTKY. Came TOMy BBaXaemo, Lo
npuegHaHHa 0o BonOHCBHKOI KOHBEHLUiI CIPOMOXHE BMBECTM YKPaiHCbKY HayKy Ta OCBIiTY i3 3aTsbKHOI
Kpunan [24]. MpuHanMHIi, opieHTauis Ha eBPONENCbKY MOAENb PO3BUTKY OCBITM Ta HayKM 34aTHa BigKpUTU
HOBI NepcneKkTMBU B OOCHIOHULBKUX MporpaMax Ta HaykoBUX Temax, 36nm3nTb Hayky Ta BUPOOHWULTBO,
NigBULLNTE OCBITHIO MOGINbHICTE. Ane npu UbOMYy He cnig 3abyBaTtuv, WO e€Bponencbka Moaenb He €
OOrMOt0, 3aCTUIMMM  KaHOHOM, a fuwe MeBHOK CUCTEMOK pekoMeHdaui, ChpsMOBaHWX Ha
YOOCKOHamNeHHs YCiX NaHOK Hayku Ta OCBiTWU. A BXe WO 3 uiei Moaeni BUMKOPWUCTOBYBaTWM — crnpasa
YKpaiHUiB.
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YOK 342.95
K BOrnprPocy o blo g XeETHOM ®»MHAHCUPOBAHUN MECTHOIO
CAMOYIPABJIEHAA HA YPOBHE 'MUHbI B MNMOJIbLUE

Acrok E.

KkaHOudam ropuduyvyecKUX HayK

OekaH ropududeckoeo hakynbmema Bbicwel mopaosol wkornbi 8 Padome (lNonbwa)

Opracowanie niniejsze przedstawia regulacje dotyczace budzetu gminy w Polsce, z catosciowym
uwzglednieniem procedury jego uchwalania. Dotyka takze problemu relacji srodkoéw, jakie pozostajg do
dyspozycji podstawowej jednostki organizacyjnej samorzadu terytorialnego, do zakresu zadanh
przekazanych do realizacji tej jednostce. W opracowaniu przedstawiono réwniez rozwazania na temat
samodzielnosci finansowej gminy, ktéra jest wynikiem ustanowienia zasady samodzielnosci samorzadu
terytorialnego oraz innych przepiséw Konstytucji Rzeczypospolitej Polskiej, a takze Europejskiej Karty
Samorzadu Lokalnego.

The aim of this paper is to present regulations of municipalities budgets in Poland, with
comprehensive procedure of passing a budget. This article discusses relation between amount of founds
which the basic local self-government unit receive and mandated duties. The other issue is considering
financial independence of each municipality, being the result of setting up the rule of self-government
independence and other legal regulations defined in The Constitution of the Republic of Poland and
European Charter of Local Self-Government.

CraTbsa packpbiBaeT npaBwuma Kacatowmecs biogxeTta rMyHbl B [onblue, ¢ NONMHBIM pacCMOTPEHUEM
npouenypbl ero npuHaTus. Kacaetcs Tak ke npobnembl COOTHOLIEHUS CPeACTB, KOTOpblE OCTalTCsA B
pacnopshKEHUN OCHOBHOW OpraHvM3auMoOHHOW efuvHWLbLI TEPPUTOPUArNbHOrO camoynpasneHusl, cdepbl
3afay MOPYYEHHbIX ANA peanusaumMu 3To eauHuue. B ctaTbe Tak ke xapakrepuayeTca NpuHLMN
CaMOCTOATENbHOCTU  TEPPUTOPUANbHOrO  caMoynpasneHus wn - apyrme  nonoxeHus  KoHcTutyuum
Pecnybnukn MNonbla, a Tak xxe EBponenckon Xaptnm TepputopuansHoro CamoynpasneHus.

Cratta poskpuBae npaBuna, WO CTOCYHTbCA OwmkeTy rmiHM B [lonblii, 3 MNOBHUM OMNUCOM
npoweaypu 1noro npunHATTS. CTOCYETbCA TakOX NPoOMnem ChiBBIAHOLUEHHST KOLITIB, SIKi 3anmwaiTbCa B
PO3NOPSMKEHHI OCHOBHOI OpraHisauinHOi OAVHWLI TepuTopianbHOro camoynpaeniHHs, cdepun 3aBgaHb,
AKi HagaHi anga peanisaudii Ui oguHUUi. B cTaTTi TakoX XapakTepusyrTbCA MPUHLMN CaMOCTINHOCTI
TepuTopianbHOro camMoBpsiAyBaHHs Ta iHWWX nonoxeHb KoHcTutyuii Pecnybniku lMonblua, a Takox
€Bponencbkoi XapTii TepuTopiansHoro CamoBpsigyBaHHS.

KnroyoBi cnoBa: rmiHa, TeputopianbHe camoBpsigyBaHHA, €Bponencbka XapTia TepuTtopiansHoro
CamoBpsifyBaHHs.

"MWHa, OCHOBHasa efuHULA MECTHOro camoynpasfeHus, cornacHo cT.163 KoHCTUTyLMK, BbINONHAET
obLlecTBEHHble 3afayn He 3anpeléHHble KoHcTuTyumen nubo 3akoHamu Ona ApYrux OpraHoB
rocygapcrBeHHonm Bnactn. Peyb unaé€t kak 006 yOoBRMeTBOPEHMM KOMMEKTUBHbIX MnoTpebHocTen
coobLecTBa camoynpasneHusl, Tak U O BbINOMHEHUN 3a4aHUN NOPYYEHHbIX TMUHE. OTa AeATENbHOCTb,
YTO 04YeBUOHO, MOXeT ObiTb BbIMONHEHa TONbkO TOrga, kKorga rmuHa 6GygeT pacnonaraTb
COOTBETCTBYIOLWUMU (PMHAHCOBBLIMY CPeaCcTBaMU.

CormacHo cT. 167 nyHkT 1, eguHMUam TeppuTOpUanbHOrO CcamMoyrnpasneHus AdorkHa ObiTb
obecneyeHa [ons B rocygapcTBeHHbIX goxogax. Npu atoM KoHCTUTYLMSA ykasbiBaeT, YTO 3TO OOJDKHA
ObITb [JONA COOTBETCTBYHOLLAA 3adaHMsM, BbINOMHEHWE KOTOPbIX MpefHasHadYeHo rMmuHe. [loxoxkas
perynauusa cogepxuTtcs B cT. 9 EBponenckoin xapTmm o MeCTHOM camoynpasrneHuu, COCTaBMNeHHOW B
Crtpacbypre 15 oktabps 1985 r. [1], aTa cTaThd rnacuT, YTO MEeCTHble coobLlecTBa MMeEKT MNpaBo, B
pamax HapOAHOW XO3AWCTBEHHOW MONMUTMKW, Ha obnagaHve COOCTBEHHbIMU  4OCTATOYHLIMM
PMHaAHCOBLIMUX 3anacamu, KOTOpbIMM MOryT CBODOAHO pacnonaratb B npegenax BbIMOSHEHUS CBOUX
nonHomo4ui. Pasgen BTopon aTon cTaTbM yKasblBaeT, YTO pasMep 3TUX (PMHaAHCOBbLIX 3anacoB MECTHbIX
COO6LLEeCTB AOIMKEH COOTBETCTBOBaTb AManasoHy MNOMHOMOYMA, NPU3HaHHbIX MM KoHCTUTyumen uvnm
APYrMMun 3aKOHaMW.

CornacHo ykasaHHowm Bblwe cTtatbe 167 KoHctutyuum Pl goxogamu  eOuHUL,  MECTHOro
CamMoynpaBrieHNss ABMSKOTCA MX CODCTBEHHble goxodbl M obwme cybcuauu, M UeneBble AoTauum K3
Oompketa rocygapctBa. Kak ykasbiBatoT E. ManuHosckas-MucéHnr n B. MuWCEHr, u3 Bblweyka3aHHOro
MOXHO MpOYMTaTb FIOTUYHYIO KOHLIEMUMIO [OXOOOB CaMOyrnpaBrieHWsi: COOCTBEHHbIE 3adaHusa OOJIKHbI
ObITb PMHAHCUpPOBaHbI COOCTBEHHBIMM OOXOA4AMW, a TaK Xe — Tam, rae ato OyaeT Heobxogmmo —
obwmmn  cybengusimu, nogaepxkuBarowmmn  6onee cnabble  OUHAHCOBO CcaMOyMpaBfieHUs, Ha
NMopyyYeHHble 3aJaHus eauHULbl TEPPUTOPUarnbHOrO camMoynpaeneHus OyaoyT nonydaTb LeneBble
foTtauun (T.e. npegHasHayYeHHble Ha (bMHaAHCMpPOBaHUE KOHKPETHbIX 3adad) u3 OomxkeTa rocygapcTea [2].

KoHcTuTyums TpebyeT, 4TOObl WCTOYHMKM [OXOOO0B €OMHWL, MECTHOro caMoynpasneHus Obinu
onpegerneHsl B cTaTbsx 3akoHa [3]. OgHako 3anvcbld KOHCTUTYLMOHHOIO paHra siBNsieTcd TO, 4TO
n3MeHeHunst B obnactu 3agay u KOMNeTeHUun eanHuL, TeppuTopmuanbHOro caMoynpaBrieHns HacTynatT
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BMECTe C COOTBETCTBYHOLMMN U3MEHEHUAMU B AeNeHUU rocyfapCTBEHHbIX A4OXO0A0B, rnacut o TOM CT.
167 NYyHKT 4 OCHOBHOTO 3aKoHa.

CooTHoWweHVe cpedcTB, nepedaBaeMblX B pacrnopshKeHue CaMOynpaBfieHWs Ha 3agadvn KoTopble
OCTalTCA B BeJeHWW camoynpaBreHus, 9TO u3fgaBHa CnopHbld  Bonpoc. [lpeacrtasutenu
camoynpasreHnsi obpallaloT BHUMaHue, YTo yXXe AaBHO NMPOMCXOAMT POCT Ynicna 3agad, nepegaBaeMbix
ANnga peanusaumn BNacTaM CamoyrnpasreHusi, YTO OJHAKO He HaxoOWT OTpaXeHUs B COOTBETCTBYHOLLEM
KOnnyecTBe CpeacTB, NPeayCMOTPEHHbIX AN peanu3auum 3Tmx 3agad. OueHka 3TOro MonoXeHus, C
YBEPEHHOCTbIO, HE SIBNSieTCs NErkon Belbio, a, KpoMe Toro, Mmesd B BUMAY TEMy OTOM cTaTtbn n eé
AnanasoH, 9 YKINOHSACh OT aHanu3a B 3Ton cdepe. OgHako npaBunbHO 3amevaeT K. XoxoBcku, 4to
uHaHCOBas CaMOCTOATENbHOCTb TMUHbI MO3BOMISIET € BbINOMIHEHWE FOCYOapCTBEHHbIX 3adaHui oT
cobCcTBEHHOIO MMeHM M 3a cBou cyéT [4]. Korgpa eguHunua TepputopmanbHOro camoynpaBreHust He
pacnonaraet COOTBETCTBYIOLLMMUM CpPeaCTBaMX MO3BOMSAKOWNMM €A BbIMOMHATL MNPeayCMOTPEHHbIe
3afjauyun, TOorga HacTynaeT oOrpaHuMYeHMEe CaMOCTOATENbHOCTM 3TOM eauHuubl. CamMoCTOATENbHOCTb
TeppuTopmManbHOro camoyrnpaBneHuss 3TO He TOMbKO Mpu3HaHWe 3akoHodaTerneMm npaBa BbIMOMHEHUA
onpegenéHHblx 3agay, HO Tak e npefocTaBrneHMe BO3MOXHOCTWU AfiS1 UX BbINOMIHEHUSA MOCPEACTBOM
CO3[1aH1s COOTBETCTBYIOLLEN CUCTEMbBI (PUHAHCUPOBAHUSA CaMOyrpaBneHus.

Heobxogumo 3amMeTuTb, 4TO Bbllleyka3aHHble HOpPMbl KOHCTMTyuum c€O30al0T BO3MOXHOCTb
obxanosate B KoHCTUTyumoHHom TpubyHane cTaTbM 3aKOHOAATENbHbIX aKTOB, KOTOPblE BHOCAT
N3MeHeHns B obnactm  uHaHcMpoBaHWS  3agaHui, BbINOSMHAEMbIX  TeppuUTOopUansHbIM
camoyrnpaBneHMeM, a Takke HOBble 3aKOHbI, BO3narawLimMe Ha opraHbl CamoynpaBreHusl HOBble 3agayn
0e3 ux Hagnexauwero ¢mHaHcoBoro obecnevyeHus, UM M3MEHEHUS UCTOYHWKOB [OXOAOB OpraHoB
TEppUTOPUAnNbHOrO CaMoynpaBleHUs B OTHOLIEHMM UX 3ajaHui. Tak xe cT. 11 EBponenckon xapTtum
TEppUTOPUanNbHOrO CaMOYMpaBfieHNss yKas3biBaeT, 4YTO MeCTHble coobliecTtBa WMEKT npaBo Ha
obxanoBaHne B cygebHoM nopsigke C uenbio obecneyeHnss CBOOOLHOIO MCMOSIHEHUSA MOSIHOMOYUA 1
yBaXeHMs1  MPUHLUMMNOB MECTHOrO  CaMOynpaBrieHusi, npegycMoTpeHHbix  KoHcTuTyumen nmbo
HaUWOHanNbHLIM NPaBOM.

Mpobnembl Takoro Ttuna paccmatpuBanvcb KoHCTUTYuuoOHHbIM TpubyHanom B peweHun ot 26
saHBaps 2010 r. [5], a Takke M B yKa3aHHbIX HUKE NOCTaHOBIIEHNSAX.

KoHCTUTYUMOHHbIM TpnbyHan B noctaHoBneHun oT 13 uiona 2011 roga [6] obpaTtnn BHUMaHue, 4YTo
UHaHCOBasi CaMOCTOATENbHOCTb €4MHUL, TEPPUTOPUANbHOrO CaMOynpaBrieHUsl, NPOBO3rnalleHHas B
CT. 167 KoHCTUTYyuun, ABNsS€TCA OQHON M3 KOHCTUTYLIMOHHbBIX YepT CYOBbEKTUBHOCTM TEPPUTOPUANBLHOTO
camoynpasrneHuns. [1oTOMy 4TO CyLWHOCTb 3TOW CaMOCTOATENbHOCTM, MO MHeHuo TpubyHana,
BblpaxaeTcs B obecnevyeHun eguHuLamM TeppUTOpUanbHOro CaMoynpaBneHns A0X040B, NO3BOMSHOLLNX
peanusaumio NPUNMCaHHbIX WM rocygapcTtBom 3agad. OgHako 3TO He O03HavyaeT BO3MOXHOCTU
NPUNUCbIBaHNS  (PUHAHCOBOW CaMOCTOATENbHOCTU  eAUHWL,  TeppUTOpPUanbHOro  CcamMoyrnpaBeHus
xapaktepa abConoTHONW, T.K. OHA MOXET ObITb OrpaHM4YeHa 3aKOHHbIM MYTEM, MPWU YCIIOBUM, YTO 3TU
OorpaHn4eHust HangyT 060CHOBAHNE B KOHCTUTYLMOHHO OMNPEAENEHHBIX LIENAX U OXPaHSAEMbIX LIEHHOCTAX.
B obocHoBaHuMM nocTaHoBneHust KoHCTUTYLUMOHHBLIM TpubyHan, ccelascb Ha CBOWM pelwleHus oT 15
Aekabpsa1997 roga n 3 Hosbps 1998 roga, BCE ke NOAYEPKHYI, YTO BOMPOC onpeaeneHnst UCTOYHNKOB
aoxoda rMuH, Kak U UX YPOBHSA OTHOCUTCSA K KOMMeTeHUMn 3akoHogaTensa [7]. MNMpunomuHas psg cBoux
bonee paHHMX NOCTaHOBMEHWUA, KOHCTUTYUMOHHBLIM TpubyHan ykasan, 4TO 3akoHogaTesnb [AOMKEH
rapaHTMpoBaTb, YTO pasmep [OOXOO0B €AVHUL TeppuUTOpPManbHOrO camoynpaBneHust OormkeH 6yger
OoCTaBaTbCs B MPOMOPLUMAX K AuanasoHy BbINOMHAEMbIX UMu 3agad. OueHka COXpaHeHus Nponopuun B
31O cdepe BLINOMHAETCA C YY4ETOM COBOKYMHOCTUM AOXOAOB [aHHOW eAuHWLUbI TeppUTOPUAarnbHOro
camoynpasrneHus. Hapywenne cT. 167 nyHkta 1 KoHCcTuTyuum 6ygeTt MMeTb MecTo B cuTyauun, Korga
COBOKYMHOCTb [OXOAOB €4VHULbI TEPPUTOPMAnbHOrO CamMoyrnpaBneHnss He MNo3BONUT 3(EEKTUBHO
peanu3oBbIBaTb 3a4a4u, NOpyvYeHHbIe 3ToN eaunHuLe [8].

K. Cukopa yTtBepxgaeT, 4yTo hMHaAHCOBasi CaMOCTOATENbHOCTb 3TO He poj aBTOHOMWW B 3TOW
cepe, HO ckopee dopma feueHTpanusaumu, Begyllas K camoorpaHUyeHnss rocyaapCTBeHHbIX BracTen
B obnacTtu pacxogoBaHust rMmHaMu doMHaHCoBbIX cpeacTs [9].

OueBMaHbIM ABNSAETCH TO, YTO pacxofoBaHWe AeHEXHbIX CPeACTB euHUuamMu TeppuTopuarnsHoOro
CaMOynpaBfieHNst  OOJDKHO  MPOVCXOAWMTb  3anfaHupoBaHHbIM  obpas3om. bBrompkeT  eguHuUUbI
TEppPUTOPUANbHOTO CaMOyrMpaBieHUs 3TO roA40BOW MiaH JOXOAOB M PacxodoB, a TaK >Xe NPUXOLOB U
pacxofoB 3TON eauHuLbl. VIMeHHO Takas geduHnums 6rompketa HaxoguTesa B cT. 211 nyHKT 1 3akoHa oT
27 aerycta 2009 roga o rocygapcrBeHHbIX dmHaHcax [10]. Heobxooumo ynoMsHyTb, YTO GHOOKETHBIV rog
COBMagaeT C KaneHaapHbIM rooM.

Bcé dwuHaHCOBOE XO3AMCTBO €AMHULBI TEPPUTOPUANbHOrO CamoyrnpaBfieHMs 3TO He TOSbKO
BblLleyKa3aHHbI roJ0BONM MnaH, Ha3biBaeMbIl OHKETOM, HO U MPUMOXeHUs. VIMEHHO OHWM BMecCTe C
OloopKeToM BHOCATCA Ha ofobpeHue GloaxeTa, KOTOpPOe SABMSETCS OCHOBOW (PMHAHCOBOrO X03AMCTBA
€[IMHULbI TeppuTOpManbHOro camoynpasneHns. Tak rnacut cT. 211 nNyHKT 4 3akoHa O rocygapCTBEHHbIX
duHaHcax, U 3TO Tak ke cnenyeT m3 cT. 51 nyHKT 1 3akoHa oT 8 mapta 1990 roga O rMWHHOM
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camoynpasneHun, [11] KoTopoe rnacut, YTo rMMHa CaMOCTOSATENbHO BEAET (PMHAHCOBOE XO3SNCTBO Ha
OCHOBe 006peHHOro GrogKeTa rMUHBI.

B nutepatype 3amevaeTcs, YTO €QUHMLIbI TEPPUTOPUANIBHOIO CaMOynpaBneHnst MOryT UCMOMb30BaTh
OloaKeTHble cpeacTBa, KpOMe TOro, pyHKUMOHMPOBAaTL 3a c4eT camodmHaHcpoBaHus [12].

PaccmaTprBasi oTHOWeEHUS Mexay OwmkeTom K OHMKEeTHON pe3onounen, HYXHO ykasaTb, BO-
nepsblX, YTO OmKeT ABMseTcsd (PUHAHCOBLIM MIIAHOM, KOTOpbLIN BMeCTe C ApyrMMu (PUHAHCOBbLIMU
nnaHamy, MNPU3HaAHHBIMW B BuAE MNPUMOXKEHMN K OOIKETHOW pe3oniouuun, SBMASEeTCs  rogoBbiM
(PUHAHCOBBLIM NSIAHOM eAMHULIbI TeppUTOpUanbHOro camoynpasneHus. Cam GroaXeT U NPUNOXEHUs, Kak
nnaHbl, He WMENT PUANYECKON CWUMbl, 3TO 3HAYUT, HEe [AOMKHbl ObiTb BbINOMHEHbI HUKaKUMMK
cybbektamun. HOpugudeckyto cuny 3T LOKYMEHTbl nNpuobpeTaloT Torga, Korda Kak cocCTaBnsolime
OompkeTHOM pesonoumm 6yayT NpUHATBHI FONOCOBAHMEM OpraHoM oaobpsiowmum BoaxeT eguHUUb
TeppuTOpmManbHOro caMmoyrnpasBneHus.

B coortBetcTtBMM cO CT. 212 3akoHa O roCygapCTBEHHbIX (MHaHcax OwmkeTHas pesonoums
COOEPXUT AaHHbIE:

1) O6 obuwen cymme nNaHUPYEMbIX pacxof4oB OwomkeTa eguHuubl  TeppuTopuanbHOro
camMmoynpaBreHus;

2) O cymme nnaHupyemoro pgeduumta nmbo nNnaHMpyemoro npeBbllleHnsa OtompkeTa eguHuLbI
TeppuUTOpPManbHOro camoyrnpaBieHus;

3) O numute 06a3aTenbCTB MO NOBOAY MPOCPOYEHHBIX KPEAMUTOB U CCyA, @ TakKe O BblMyCKaeMbiX
LleHHbIX Bymarax.

B KOMMeHTapusx K 3aKOHY O rocygapcTBEHHbIX hbrHaHcax noa peaakumen . CMmoneHs ykasaHHbIN B
3TOM 3aKOHEe KaTaror onpefenéH Kak ctaHAapTv3auus OmKeTHbIX pe3ontoumi pasnuyHbiX €4uHML
TEppUTOPUAnNbBHOrO CaMOynpaBieHUs MOCPEACTBOM OnpedeneHvuss ux 00a3aTenbHOro COAEpXaHus,
KOTOPOE [OMMKHO BOCMPUHMMATBLCH, Mpexae BCEero, Kak MHCTPYMEHT 3aKOHOOATENbHOW TEXHWKW, a He
BMacTHOE BMeLLATeNbCTBO OpraHa 3akoHOAaTeNbHOW BRacTW, OrpaHnyuBarollee (UHAHCOBYHO
CaMOCTOSITENbHOCTb €AMHUL, TeppUTOpUansHoro camoynpasnexus [13].

CornacHo cT. 214 3TOro caMoro 3akoHa B NPUIOXeHUN kK ogobpeHnto BrogkeTa COAEPXKUTCS:

1) cBoAka 3annaHWpOBaHHbIX CYMM [JOTauuMi NpPefoCTaBfeHHbIX W3  OwmpkeTa  eanHMubl
TeppUTOPManbHOro camoyrnpaBieHus:;

2) nnaH OOXOAOB Ha cyeTa LOXOAOB €AMHUL, O KOTOPbIX MAET pedb B CT. 223 NyHKT 1 ykasaHHOro
3aKOHa, a TakK e pacxogoB UMU PUHAHCUPYEMBIX;

3) NnaH NpUXo40B U pacxof4oB CaMOYNpaBseMbIX BIOMKETHbIX NPeanpUATUN.

3aKkoH O rocygapcTBeHHbIX PUHAHCaxX U 3akOH O TMMHHOM CaMOYMpaBrieHUn, NMeloT OnaHkeTHble
HOpMbI, OTCbinawwue K oTaenbHOMY 3akoHy oT 13 Hoabpsa 2003 roga o pgoxogax eauHuy
TeppuTopmanbHoro camoynpasneHus [14]. Bnarogaps atomy obuiee perynupoBaHue, MexaHU3Mmbl,
Kacatolmecs G0KeTOB eanHUL, TEPPUTOPUANbHOIO CaMoyrnpaBfieHUsi, MOryT ocTaTbCA HEU3MEHHbLIMMU.
KoHeuHO, BOMpPOC WCTOYHUKOB (PUHAHCUMPOBAHWS BaXeH, T.K. OT 3TOr0 Ha MnpakTuke 3aBUCUT
PYHKLMOHMPOBAHUE KaXZOW eduHULBI TeppuTopuanbHOro camoynpaeneHus. [oatomy TpygHo cebe
BOOOpasnTb peanusaumio Lenern 6e3 cooTBETCTBYOLLEN hrHaAHCOBOW 6a3bl 1 o6ecnevyeHnss PUHAHCOBBIX
cpenctB Ha a3t uenun. C 3TOM TOYKM 3PEHUS, KaK Bblle CKa3aHO, BOMPOC (PUHAHCMPOBAHWUS €4MHULY
TEPPUTOPMANbHOrO CaMOynpaBfeHUs U KX ydacTue B [OXOo4ax rocyaapcTBa SBMSETCS BOMNPOCOM
BbI3bIBAKOLLMM OXMBIMEHHbIE AucKyccun. BblaeneHne Bonpoca [OOXOAOB €AWHUL, TeppuTopuanbHOro
camoynpaBneHns B OTAENbHbIN 3aKOH CO34aET Takoe MOSMoXeHMe BeLen, B KOTOPOM (PUHAHCUPOBaHUE
€[VHUL, TepPUTOPManbHOrO cCamoynpaBfeHnsi Pa3HOro YPOBHSA SABMSIETCA NErKUM Ans CpaBHeHus. Het
COMHEHWI, YTO BO3MOXHOCTb peanusaumm rocyaapCTBEHHbIX Lefnen 3aBUCUT OT BO3MOXHOCTU €AMHUL,
TeppuTOpManbHOro camoyrnpasneHus pacnonarate UHaAHCOBBIMY CpeacTBaMU, @ TOYHEE OT KONM4ecTBa
CpeOcTB OCTaBIIEHHbLIX B PacropsiKeHWM OaHHOW eauHuue. JTo NpuaaéT cTaTyCc CaMOCTOATENbHOCTM
OaHHOW efMHULEe TeppuTOpManbHOro camoynpasneHus. HyXHO NogyepkHyTb, YTO HE cama CyMMapHO
npu3HaHHas BENWYMHA CPEACTB, OCTAOLWMXCA B PACMOpPsPKEHUM OaHHOW eOuHWLbI, CBUOETENbCTBYET O
€€ CaMOCTOATENbHOCTU B peanu3auun 3agad, Ho Takke U KONMYecTBO APYrMX CPeACcTB, KPOME LIENEBbIX,
T.e. MNepefaHHbIX €OVHWULE TEepPPUTOpPUanbHOrO CaMOyMpaBNeHUs Ha peanusauuio  KOHKPETHOro
rocygapcrtBeHHOro 3agaHus. CpaBHuBas Ons npuMepa (pMHAHCOBOE XO3SINCTBO YE34OB W TMUH,
o4YeBUOHOM CTaHOBMUTCA KOHCTaTauus, 4yTo rTMUHbI obnapatot oonbLuen do1HaHcoBOM
CaMOCTOATENbHOCTbIO, YeM yes3d. [MoToMy 4TO rmMuHam B Oonbluelr CTeneHu npuHagnexuTt ceobopa
BblOOpa peanu3aunm CoOOGCTBEHHbIX 3aaHui, Yem ye3gam, MOTOMY YTO FMUHbI pacrnonaralT GonbwMMK
cpeactBamn gnst 3TuxX uernen. B 3aBMCMMOCTM OT YpOBHSI ye3da BbIOENSeTCs COOTBETCTBYHOLLEE
KONMMYECTBO 3afaHui, a 3HauuT W LUemneBbiX CPeACcTB Ha ux peanu3auuvio. [loarBepxgeHuem
BblLLIEYKa3aHHOMO MOXET MOCMYXUTb CpaBHEHMWE CTaTel 3akoHa O JOXOA4ax eAMHUL, TEPPUTOPUArbHOro
camoynpaBreHnsi. OTO NPeAnucaHnsi, KOTopble YKasblBaldT Ha WCTOYHMKM COOCTBEHHBLIX [OXO40B
COOTBETCTBEHHO TMWHbI W ye3ga. 3akoHoAaTeNlbHbIM  NMYTEM  YCTAHOBMEHO, YTO UCTOYHWUKAMM
COOCTBEHHbIX JOX0A0B IMUHbI sBnsitoTcs: 39,34% 3TO HaNoroBble NOCTYMNMEHUS OT (PU3NYECKUX NUL, —
HanoronnaTenbLNKOB, XMUBYLLUMX HA TEPPUTOPUN TMUHbLI, U 6,71% 3TO HanoroBble MOCTYMNNEHUA  OT
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IOPUANYECKMX UL, — HanoronnaTenblUKOB MMEKLWMX Bu3Hec Ha Tepputopuu rMuHbl. B cnyvae Takmx
ye3aHbIX 40X0O0B, Tak OHWN, COOTBETCTBEHHO, cocTaBnsaoT 10,25% u 1,4%.

Ecnv poxoabl eauHWUbl TeppuTOopuaribHOro camMoynpaBrieHUs NpeBbILakT pacxodbl, Toraa Mbl
umeeMm Lerno C um3nuwkamy 6logketa, U HaobopoT — B TOM Criydae, Korga pacxodbl MpeBbiwakT
3annaHnpoBaHHble HacTynaeT geduumt OGompkeTta. deduumT, cornmacHo cT. 217 NyHKT 2 3aKkoHa o
rocygapCTBEHHbIX hMHaAHCax, MOXeT ObITb MOKPbIT 338 CYET:

1) npogaxu LeHHbIX Gymar BbiNyLLEeHHbIX eOUHULIEN TEPPUTOPUANBHOIO CaMOynpaBneHus;

2) KpeaguToB;

3) ceyn;

4) npuBaTU3aLMN NMYLLLECTBA €AMHULbI TEPPUTOPMATIBHOrO CamMoynpaBreHuns:;

5) nanuikoB GrogxeTa eanMHULbI TEPPUTOPUAnbHOro caMmoynpaBneHus ¢ npoweawmnx — ner;

6) cBOOOOHbLIX CPEACTB, Kak U3MNULLKOB AEHEXHbIX CPeACTB Ha TeKyllem cyeTy OrmpkeTa eanHuubl
TeppuUTOpManbHOro camoynpasreHus, obpasylolmnecss n3 pacyéToB 3a BbiMyLEHHbIE LeEeHHble BGymary,
KpeauToB U ccypq ¢ npoLueaLwmnx ner.

3aKkoH O rocyaapCTBEHHbIX (PMHAHCax COAEPXKMWT TaK e NPeAnucaHusi, Kacarowmecss pasfnyHoro
poda goTauui u3 OHOKETOB €AVHWL, TeppuTOpMarnbHOro CamMoOynpaBfeHUs, a TaK Xe MONOXeHWus,
Kacawowmecs (UHAHCOBOW MOMOLWM MpefocTaBnsemMon ApyruM  eavHuuam  TepputopuanbHOro
camoynpasneHus. Bonpocbl gotauuin n ¢UHaAHCOBOM MNOMOLLM 3TOrO0 YPOBHA B [aHHOW cTaTbe He
paccmaTtpuBaloTCs, TOYHO TaK e Kak M MOMoXeHus, Kacawowueca obwero 3anaca
cpeacTB OwoaxeTa eavHUL, TeppUTOpManbHOro camoynpasneHunst, Unu ceyq u3 GroopxkeTta rocygapcrea.

Bbonee nogpobHeiM obpa3om OyayT npeacTaBneHbl 3aKOHbI, Kacawowmecs npoueaypbl ogobpeHus
OompkeTtoB camoynpaeneHus. OOwimne 3akoHOAaTenbHble MNpeanMcaHnst Ha 3Ty TeMy HaxogaTcs B
nogpasgene «B» TpeTbero pasgena 3akoHa O rocyAapCTBEHHbIX (PUHaAHCaX, KOTOPbIN UMeeT Ha3BaHue
«BrompkeTHan pesonouus».

B nepByo odepegp Heobxoaumo 06paTWTb BHMMaHWE, YTO MHUUMATMBA B Cdepe COCTaBIieHWUs
npoekta OwmoKeTHOW pesonouuKn, pesonouuMn npeaBaputensHoro OwaxeTta, u  pesonounm 06
U3MEHEHUSIX B OIOMKETHOM pe3oniouny NPUHAONEXUT UCKIIOYUTENBHO PYKOBOACTBY  €4MHULbI
TeppuTopmanbHOro caMmoyrnpasneHus.

lMpaBoycTaHOBMTENBHBIA OpraH B 3TOM cdepe He MOXEeT BNUSATb CBA3bIBALWMM 0Opa3oMm Ha
WCMONHUTENbHBLIN OpraH, BbidaBasl yKasaHUs M peKoOMeHOaLMM, KacalwMecs Kak 3afaHun, Tak u
BEMNNYMHbI CPEACTB, KOTOPblE AOMKHbI ObiTb BKMIOYEHbI B BO4KET Ha peanu3auuio 3Tux 3agaHun [15].
Pesontouns, o6sa3biBatoLLas UCNOMHUTENbHBIA OpraH Bo3MelaTb 6io4KeTy pacxodbl Ha OnpeaenéHHyio
Lenb, COAepXUT OedeKT CyLLeCTBEHHOrO HapyLleHUs npasa, Kak npuHaTas 6e3 npaBOBOro OCHOBaHWS
[16].

MpaBunbHo 3amevaeT 1. CMONeHb B UUTUPYEMOM KOMMEHTApPUU K 3aKOHY O roCyaapCTBEHHbIX
dumHaHcax, 4To B CT. 233 onpegeneHne "ynpaBneHne efuHuubl TEppPUTOPUANbLHOr0 camoynpasneHus”
MOXeT ObITb OWNMOOYHO B OTHOLLUEHUWM WCMOJSIHUTENBHOIO OpraHa rMUHbLI, B 3TOM Cry4yae OH siBNsieTcs
OopraHom vHAMBUAyanbHbIM, @ He konnernanbHblM. CornacHo cT. 11 nyHKT 1 3akoHa ot 8 mapTta 1990
rogja o rMMHHOM CaMOyMpaBfeHUW, K OpraHaM TMWHbl OTHOCUM: COBET TMWHbI U BOWT (OypmucTp,
npesvaeHT ropoda). ATO O3HaYyaeT, YTO MOMHOMOYMS YyKa3aHHble B CT. 233 3aKoHa O rocyaapCTBEHHbIX
dmHaHcax npuHagnexaT BOWTY, OypMUCTPY, NPe3vAeHTY ropofa Kak opraHy pyKOBOASILLEMY TMUHOW.
MHaue geno obcTonT B criydyae ye3aHoro n BOEBOACKOro CaMoynpaBeHusl, B 3TUX Cry4asx NofIHOMOYMS
B obcyxxgaemon ccpepe npuHagnexaT ynpaBneHsM ye3aoB U BOEBOACTB.

O653aHHOCTBIO  KOMNETEHTHOr0 WCMONTHUTENBHOrO OpraHa TeppUTOPUanbHOro CcaMoynpaBieHus
ABNSAETCA COCTaBMNEHME U NpeacTaBneHne npoekTa GIMKETHON pe3onounm opraHy, NpeacTaBnsatoLemy
€[VHULY TEpPUTOPUANbHOrO CamMoynpaBneHnsi, a TakK e pernoHanbHoOW cCYETHOM nanarte. PervoHanbHas
CYéTHasa nanarta nosfy4yaeT NPOEKT OWMKETHOW pe3oniouun C Lenbilo BblgaTb 3akmoveHue. [MpoekT
OtompkeTHOM pesontoumMm oboum 3TUM cybbekTaMm HanpaensieTcss He no3gHee 15 Hosbpa roaa,
npegLwecTBylollero GaKeTHOMY rofy, KOTOpPOro KacaeTcsi npoekT. BmecTte ¢ npoektom pesonoumu
npegctaenseTca obocHoBaHME MpoekTa OMKEeTHOM pesonuun, a Tak e gpyrue martepuansl,
ONUCaHHbIe B Pe30ioLnn, 0 KOTOPUX NOET peyb B CT. 234 3aKOHa O rocyAapCTBEHHbIX (PrHaHCax.

B cny4ae, korga ynpaBneHue eguHuULbl TeppUTopuanbHOro camoynpasneHus He nNpeacTaBuT NpoekT
0o 15 Hosi0psi, 9TO He O3Ha4aeT yTpaTbl MOSIHOMOYUWA ANl BbIMNOSTHEHUS 3TUX OEWCTBUA, UX yTpaTa
HacTynaeT nocne 31 sHBap4, T.e. Yepe3 Mecsl OT Hayana GompkeTHoro roga. M3 atoro cnegyet, 4to
TepMuH 15 HOoAGps roda, NnpewecTByOWEro OlmKeTHOMY roay, SABNAETCS TEPMUHOM MHCTPYKLMOHHBIM,
XOTb B 3TOM BOMPOCE CyLLECTBYIOT BonbLune AOKTpUHanbHble cnopbl [17]. U3 cogepxanns cT. 11 nyHKT 2
3akoHa OT 7 okTabpsa 1992 roga O permoHanbHbIX CYETHbIX namnaTtax [18] crepyeT, 4To B cny4vae
HEMNPUHATUA OKOMKETHOM Pes3osounn  OpraHoM, MpPEeACTaBMAWNM  eauHNLbl  TePPUTOPUAnbHOro
camoynpasrnenusi, 0o 31 siHBaps OlomXeTHOro roga, nanara NpUHMMaeT OIOXKET 3TON eAMHULbBI B CPOK
0O KOHua dpeBpanst GomxeTHOro roga B cdepe 3agad COOBCTBEHHBIX U MOpyYeHHbIX. OAHaKO HYXHO
npegoctepeyb, YTO ecnM  nocre 3ToW  gaThl OpraH  oJoOpsArwMin  pesoniounio  eaunHuLb
TEPPUTOPUATbHOrO CamMoynpaBiieHUs TePSIET MOSIHOMOYMS AN NPUHATUS OIKETHOW pesontouumu, To,
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TeM cambiM, TaK Xe yhnpaBfeHne 3TON efuHWUbl He MOXeT ObiTb Jdanee YMnonHOMOYEHO AN
npeacTaBneHns coBeTy NpoekTa 6ogKeTHOW pe3onoumn.

3aknoyeHne perMoHanbHOW CYETHOW nanaTtbl OOMKHO OblTb MpPEeACTaBrieHO OpraHy, KOTOpbIv
paspabatbiBan 6rompKkeTHble JOKyMeHThl (CT. 238 n. 3). BbiweykaszaHHas 06s3aHHOCTb cnegyeT 13 goakTa,
YTO 3aK/loYeHWe nanatbl SIBNSETCH, HECOMHEHHO, CYLLECTBEHHOW WHgopMauuen, Kotopasi umeet
BMMSIHWE Ha peLleHne opraHa ogobpsiowero pesontoumnio. 3akniovyeHne perMoHanbHoM CYETHON nanarhbl
UMEET TaK >Xe& WHCTPYKTUBHOE 3HayeHme, OTHOCUTCA 3TO K Cny4yar Bblgauu HEraTMBHOMO 3aKIoYeHus,
nnbo oBOoCHOBaHWE STOrO 3aKkMOYEHWs COOEPXKMT aprymeHTbl, MO Kakum nosogam Obino BblAaHO
oTpuuaTensHoe 3akniyeHne.

OpHako, HeobxoAMMO MOAYEPKHYTb, YTO BO3MOXHOE OTpuuaTeNnbHOe 3aKroYeHue pernoHarnbHOW
CYETHOW nanatbl He 4BMSETCA OAMHAKOBO CBA3bIBAKOLLENW [ANA opraHa YynpasrneHus W opraHa
opobpstowero Owomker. B cnyvyae oTpuuatenbHOro 3akrfiuyeHusi, corfmacHo cT. 21 3akoHa o
pervoHarnbHblX  CYETHbIX  Manatax, WCMOMHUTENbHBIN  OpraH  eAuHWUUbl  TeppUTOpPMaribHOro
camoynpaBerneHnss obsA3aH nepen opobpeHneM OrwmpkeTa npeactaBuUTb 3TO  3aKIOYEHWE  OpraHy,
NpeacTaBnsoLEeMy eOuHWUbl TeppuTOpManbHOrO camoynpaBlieHMs BMECTe CO CBOMM OTBETOM Ha
cofepxalumecs B TOM 3aKN04YeHNM 06BMHEHNS.

Kak 3ameyaeT KO. CTOpYbIHBCKU, OTpULATENBHBIE 3aKIOYEHUS MOTYT OblTb Tak )Xe OCHOBaHUEM ANS
Hayana perMoHanbHOM CYETHOWM NanaTon HemeareHHOW rocyaapCTBEHHOW MPOBEPKU, UK MpobrIeMHON,
0 KoTOpbIX MAET pedb B naparpade 4 ct. 2 pacnopsbkeHus MNpencenatena Coseta MuHuctpos ot 16
uionsa 2004 roga no geny MmectonpebbiBaHUs N TeppuTopmansHON cdepbl CHETHLIX NanaTt u NnoapobHon
opraHu3auum nanart, KonM4ecTBe YNEeHOB Konnern u nopsigka npouecca [19; 20].

B aToM mecTe cToUT caoenaTtb akueHT, YTO pervoHarbHble CHETHbIE ManaTbl PELEH3NPYIOT NPOEKTbI
Ol0KEeTOB, Y4MTbIBAS yKa3aHHbIE B 3aKOHE KPUTEPUUN KOHTPOMS. OTU KPUTEPUN YKasaHbl B CT. 5 3aKOHa O
pervoHarbHbIX CYETHbIX Manatax, K HAM OTHOCSITCA KPUTEPUN COOTBETCTBUSI MpaBy M COOTBETCTBMUSA
AOKYMeHTaumm dakTuyeckomy COCTOSIHUIO. Kpome Toro,
B cchepe 3ajaHMM rocyaapCTBEHHOW aAMMHUCTPaLMM, BbINOMHAEMbIX 3TMMW €4MHWLAMKM Ha OCHOBE
3aKOHOB WNM  3aKMOYaeMblX [OrOBOPOB, pELEH3UpPOBaHME MPOUCXOOUT C  Y4ETOM  KpuTepus
LeneycTpeMrnéHHocTH, 40OPOCOBECTHOCTU U XO3ANCTBEHHOCTU. OTCYTCTBME BO3MOXHOCTU MPUMEHEHUS
3TMX MNOCnegHWX KpuTepuMeB B Criydae COOCTBEHHbIX 3adady  eauvHuUbl  TeppuTopuarnbHOro
camoynpaBneHns SABMSETCA BblPpaXXEHUMEM €€ CaMOCTOATENbHOCTM, rapaHTMpoBaHHOW KoHCTUTyumen
(Hanpumep, cT. 165 0. 2).

B 3akoHe 0 rocygapCTBeHHbIX (hMHaHCaX eCcTb yka3aHue, KacalLeecs cpoka NpuHATUS BroaxeTHOM
peueH3un (cT. 239), oHa gormkHa 6bITb NpUHATa nepen Havanom 6rmpkeTHoro roga. [onyuwleHHoe 3Ton
CTaTbéN MCKNIOYEeHne KacaeTcs 0cobo 0BOCHOBAHHLIX CrydYaeB, UX HacTynneHWe NOo3BONseT NpUHATUE
BlompkeTHON peleH3un nocrne 1 gHBaps, HO He no3gHee, Yem 31 aHBaps 6ogxeTHOro roga. lNpesbiweHne
3TOro TepMyHa 00A3bIBAeT pernoHanbHyl0 CHETHYIO nanaty K YCTaHoBneHuo OwmxeTa eguHub
TeppuTopmanbHoOro camoyrnpasneHus (cT. 11 n.2 3akoHa 0 perMoHanbHbIX CYETHLIX Nanartax).

MoHATMe "ocobo 06OCHOBaHHbIE crydau" 3TO TUMUYHOE HeonpedenéHHoe MOHATUE U 3ToT
HeJOCTaTOK eCTb OAMHAKOBO Kak B 3aKOHE O rocyfapCTBEHHbIX (PMHAHCaXx, Tak U B APYrUX HOPUONYECKnX
akTax, rae 9To NnoHATUE npumeHsieTcd. OgHaKo 3TO HEe O3HAa4YaeT MPOU3BONBHOCTU B BUAE OTCTYMIEHUSA
OT MpUHUMNa NpegBapuTENbHOrO NPUHATKUA BrogxeTa.

OTHOCKTENBHO npoLeaypanbHbIX BOMPOCOB, CBA3AHHbIX C  YyTBEPXAEHWEM OlmpKeTa IMUHbI,
HeobxoaMMO ykasaTb, 4YTO cornacHo cr. 18 n. 2 naparpad 4, yTBepxaeHue O6wogxeTa MUHBI,
paccMoTpeHMe OTYETA O BbINONHEHUN BlogKeTa U NpUHATUE pe3onoLnn B Aene NpefoCTaBNeHns nnm He
npegocTtasneHus absolutorium, B 3TOM cry4yae OTHOCUTCS WCKIHOYUTENBHO K KOMMETEeHuMW coBeTa
rMUHbI. 3aTO BbINOMHEHME OrompkeTa gABnseTca 06A3aHHOCTbIO BOWTa, GypMucTpa unu npesunaeHTta
ropoga (ct. 30 n. 2). VicmonmHuTenbHbIA OpraH Tak e MMeeT MOSIHOMOYUsSI COoBepLlaTb OmMKETHbIe
pacxofbl, npegnaratb U3MeHeHus B OlogKeTe IMUHbI, @ TaK Xe pacrnopsxaTbcsl pesepBamu GrogxeTa
rMUHBI. [NaBHbIM ByxranTepoM sBNsAeTCA Ka3Hadyeln rMuHbl (CT.46 n. 4).

OfHUM M3 NPUMHUUMNOB (PMHAHCOBOTO XO3ANCTBA MUHbI SBMSOTCA €€ OTKPbITOCTb M MPO3PadHOCTb.
OTKpbITOCTb BblpaXaeTcs B TOM, YTO OANHAKOBO Kak broaKeTHasa pe3ontoums, Tak U OTYET O BbINOJSTHEHWM
OtompkeTa MyonMKylOTCA Tak caMO Kak OCyllecTBAsieTcs U nybnukauusi MeCTHbIX HPUONYECKUX aKTOB.
3aKkoH 0 rMMHHOM camoynpasneHuu (cT.61 n. 3) HaknagbiBaeT Ha UCMOMHUTENbHbBIN OpraH 06s3aHHOCTb
WHPOPMUPOBAHUA XKUTEMNEN TMWHbI O MNNlaHax NpoekTa OropKeTa, HanpaBreHMsX OOLEeCTBEHHOW U
9KOHOMWYECKON MOMWUTMKW, a TaK Xe WCMOMb30BaHWU OHDKETHbIX cpeactB. 3agaHue  9Tux
WHPOPMUPOBAHUIA COCTOUT B TOM, YTOObI AaTb XUTENAM FMUHbI BO3MOXHOCTb KOHTPONs OMHAHCOBOrO
X03AUCTBa rMuHbL. XKntenu, 3Has GrogkeT, a paHee nnaHbl NpoekTa OwmkeTa, MOryT BblpaxaTb CBOE
MHEHWE OTHOCUTENBHO (PMHAHCOBBLIX BOMPOCOB CBOEW MMMUHbI. KOHEYHO, OOLLECTBEHHLIN KOHTPOSb He
CBSi3aH C BO3MOXXHOCTbIO BITACTHOrO BMeLLATenbCTBa B paboTy OpraHoOB rMWHBLI, OOHAKO, Kak U3BECTHO,
MHEeHVE XuTenen, u3bupartenen, sBNAeTCA ANA PYKOBOAMTENEW CyLeCTBEHHbIM, OCOBEHHO u3-3a
NnoBCeMECTHbIX BbIDOPOB Ha NOCT BowTa, OypMucTpa Unv npe3ngeHTa ropoda u MOXeT UMEeTb pearbHoe
BMNUSIHNE Ha MPUHSITUE PELLEHUS.
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Mbl npucoeguHsiemcs K MHeHuto ManuHoBckon-Mucénr, B. MucéHra, yto 6rnarogaps npo3pavHocTu
(PUHAHCOB XXWUTEMNSsIM HaCENEHHbIX MYHKTOB CTAHOBUTBCHA WM3BECTHbIM, YTO CEKTOP TOCYyAapCTBEHHbIX
(MHaHCOB YETKO OTAENEH OT OCTaNbHOrMO XO03SNCTBA; U3BECTHbI M AOCTYMHbI MPUHUMMBI pa3geneHus
OTBETCTBEHHOCTU 3a peLleHns B PUHAHCOBLIX Aenax, a Takke MNPUHLUMMbI NPUHATUS 3TUX PELLEHUNA.

ABTOpPbI METKO KOHCTATMPYIOT, YTO MOHSATUS SBHOCTM U MPO3pavyHOCTM OOMNONHAWT Apyr Apyra — 6es
NPO3paYHOCTN rOCYAapPCTBEHHbIX (OMHAHCOB AaXke MOSHbIM AOCTYN A0 MHAOPMAaLMKM HEMHOro JaéT, Tak
KaK 3Ta MHopmauusa moxeT b6bITb HEMOHATHA AN nonyyaTtenen [2, s. 46].

MoabiTOXMBas U3NOXEHHOe, crneayeT MNoAYEepPKHYTb, 4YTO (PUHAHCOBOE XO3AWCTBO T[MUHbI
DasunpyeTcsa Ha TeX )K€ OCHOBHbIX MPUHUUNAX, YTO U (PUHAHCOBOE XO3ANCTBO Ha YPOBHE CTpaHbl, 6romkeT
MWUHbI CKOHCTPYMpPOBaAH MO CXOXuM npuHuunam Owomketa rocygapctea. OfHaKO CyLeCTBEHHbIM
NPUHLMMNOM, HAa OCHOBE KOTOpPOro dhopmupyetcs OoaKeT rMUHbl €CTb  MPUHLNM CaMOCTOATENBHOCTY

TEPPUTOPUANBLHOrO CaMOyNpaBeHusI.
e —
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YOK 346.62
NMPABOBE PETYNIOBAHHA AIANBHOCTI KONEKTOPCbKUX
KOMMAHIU: YKPAIHCbKUN TA EBPOINEUCBKUN OOCBIA

®dinineHko T.B.

0okmop HayK 3 0ep>KagHo20 yrpaesliHHS,

npoghecop kaghedpu MeHeOXXMeEHMY 308HILUIHLOEKOHOMIYHOI QistribHocmi [JoHeubK0o20 Oep)kagHo20
yHigepcumemy yrpassiHHs

®dinaTtos B.B.

KaHOudam opuduyHUX HayK, cmapuwul suknaday kagpedpu admiHicmpamueHO-rpasosux ducyurnsiiH
JloHeybKo20 yHisepcumemy eKOHOMIKU ma rpasa

Y cTaTtTi po3rnsHyTO OCHOBHI acnekTn LiANbHOCTI KOMEKTOPCbKMX KOMMNaHii B YKpaiHi Ta Hegoniku
HaLjioHanbHOro 3akoHo4aBCTBa B LN cdepi. Okpemo AOCNimKEHO €BPOMNENCHKNIA OOCBIA CTAHOBMNEHHS Ta
pPO3BUTKY KomnekTopcbkoro BisHecy. OcobnuBy yBary ©yno HagaHO 3AiINCHEHHIO MOPIBHANBLHOIO aHanisy
3aKoHOA4aBCTBa YkpaiHM B cdpepi Konektopcbkoro 6i3Hecy 3 BIignoBigAHOKW Cdepo npaBOBOro
peryrnioBaHHs Okpemux KpaiH €Bponencbkoro Cot3y, a came HimewyuHn. AsTopamn 6yno
chopMynbOBaHO psiA MPONO3ULIN MO BOOCKOHANEHHI0 3aKoOHOO4ABCTBA YKpaiHM NPO  KOMEKTOPCbKY
AISNbHICTE Ta BU3HAYEHO KOHKPETHI LUMAXM YCYHEHHS PO3BKHOCTEN BITYM3HAHOMO Ta €BPOMENCLKOro
3aKoHOAaBCTBa B cdpepi HagaHHA hiHAHCOBMX MOCIYT.

B ctatbe paccMOTpeHbl OCHOBHbIE acneKTbl 4eATENbHOCTU KOMMEKTOPCKMX KOMNaHui B YKpauHe, a
Takke HeOoCTaTKM HauMOHaNbHOTO 3akoHodaTtenbcTBa B 3Ton cdepe. OTgenbHO wccregoBaH
€BPONENCKUIN OMbIT CTaHOBMEHUSA W pa3BUTMSA KomnekTopckoro 6uaHeca. Ocoboe BHMMaHue 6bino
YOENEHO OCYLLECTBIIEHUIO CPaBHWUTENbHOIMO aHanu3a 3akoHodaTenbCTBa YKpauHbl B cdepe
KONMMeKTopckoro Ou3Heca C COOTBETCTBYHOLLEN Chepolo MPaBOBOro perynnmpoBaHvs OTAerbHbIX CTpaH
Esponenckoro Coto3a, a umeHHo 'epmanun. ABTopamn 6bino chopMynmnpoBaHO psag NpeanoXeHun no
yCOBEPLUEHCTBOBaHNIO 3aKOHOAATEeNbCTBA YKpauHbl O KOMMEKTOPCKOM AEATENbHOCTM W OnpeaerneHb
KOHKPETHble MYyTW YCTPAHEHUS pasHOrnacusi OTeYEeCTBEHHOr0 M €BPOMENCKOro 3akoHodaTenbCcTBa B
chepe npegoctaBneHns (UHAHCOBbLIX YCNYT.

The article describes the main aspects of the collection companies in Ukraine, as well as
shortcomings of the national legislation in this field. Separately studied the European experience of
formation and development collection business. Special attention was paid to the implementation of
comparative analysis of the legislation of Ukraine in the sphere of collection business with the appropriate
legal regulation of individual EU countries, namely Germany. The authors have formulated a number of
proposals for improving the legislation of Ukraine on collection activities and identify specific ways to
eliminate inconsistency of domestic and European legislation in the field of financial services.

KnrovoBi cnoBa: KONEKTOPCbKi KOMMaHii; KonekTopcbkuin BisHec; dpiHaHCOBI NOCNYTN.

lMocmaHoeka npobrniemu. Cdepa ¢hiHAHCOBO-KPEAUTHUX BiAHOCMH B yMOBax PO3BUTKY PUHKOBOI
€KOHOMIKM Ta MigANpPUEMHULTBA, BCe YacTille Bigirpae BupiwanbHy ponb Yy XUTTi cycninbctea. lpobnema
30aTHOCTI BOPXKHMKIB NOBEPHYTM BaHKIBCbKMM yCTaHOBaM MO3WMYEHi KOLWTW iCHY€E B Pi3HMX KpaiHax CBITy.
YkpaiHa He € BUHSITKOM, OfHAaK aKkTyanbHMM € MUTaHHS NPaBOBOrO PEryrioBaHHs MeToAiB Ta 3acobis
3abe3neyeHHs NoBepHeHHs BaHkam 6opriB, YMM Ha CbOrofHi 3aMMalTbCA KONMEKTOPChbKi KOMMaHii, Lo
Ail0Tb N03a MeXamu NpPaBoBOro Nons. TOX akTyanbHUM € NUTaHHS HayKoBOroO OrnpalloBaHHA NpaBoOBUX
3acafl [JianbHOCTI  KomnekTopiB B YkpaiHi Ta [ocCnigXeHHs CBITOBOro [OCBiAYy pernamMmeHTauii
KONEKTOPCbKOro Bi3Hecy.

AHaniz ocmaHHix docnidxeHb i nybnikayild. HaykoBe oOrpyHTyBaHHA Npobrnemu KOMeKToOpPCbKOro
Oi3Hecy € goBOMi CTUCTIMM. Y BIiTUM3HSIHIV IOPUANYHIA HayLi OOCTiIKEHHAM uiei npobnemu 3anmanucs O.
Onekctok, M. Inntok, H. Kyumindyk Ta P. JTionuk. 3 pociicbknx BYeHux cnig BiasHauutu [. XXgaHyxiHa, E.
LLlecTakoBa, siki B LiNOMY OKpecnunu icHytody npobnemy. [NpoTe rpyHTOBHI AoCHigXeHHS B Ui cdepi JoCi
BiJCYTHI.

Memoro uyieil cmammi € KOMNMEKCHWA MOPIBHAMNBbHUA aHani3a HopMaTUBHOI OCHOBU AisifIbHOCTI
KONMEKTOPCbKMX KOMMaHin B YKpaiHi Ta kpaiHax €sponercbkoro Cotody. KpiM uboro, mMeTow cTaTTi €
po3pobka Npono3unLin Woao BAOCKOHANEHHS HOPMATUBHOI OCHOBU LisiNIbHOCTi KONMEKTOPCBKUX KOMMaHin B
YKpaiHi Ta Ipono3uLin CTOCOBHO MPaBOBOro CTaTyCy Y4acCHMKIB LbOro GisHecy.

Buknad ocHosHO20 mamepiany. Bce wdacTiwe CnoBOCNOMy4YeHHs «iHaHCOBa Kpu3a» IyHae B
3acobax MacoBoi iHpopMalii, cTaloun akTU4HO BUPOKOM Anst 6araTtbox nignpuemcTe Ta iandHmnx ocio,
AKi € GopXkHMKaMM BiTYM3HSIHUX BaHkiB. Ha cydacHomy eTani po3BuTKy, rnobanisauis eKoHOMikK, OKpiM
nepesar y BUrNagi iHTerpadii BiTYM3HSHOIO PUHKY Ta akTuBi3aLii cdepyn eKOHOMIYHOro cniBpobGiTHULTBA,
MOXe CTaHOBWUTMK 3arpo3y Ansi eKOHOMiYHOI 6e3nekun KpaiHu, sika nig BNAMBOM 30BHILLUHIX YMHHUKIB CTae
aenani BpasnmBeiLlolLo.

3a poku HesanexHOCTi YKpaiHa nepexuna Aekinbka BaKuX iHAHCOBWUX KpuU3, SKi HEraTuBHO
BMSIMHYNN Ha MO3ULii HaUioOHaNbHOI rPOLUOBOI OAMHULI Ta OaHKiBCbKy cuctemy aepxasu. Ocobnveo Le
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CTOCYETbCA (PiHAHCOBO-KPEOMUTHOI CUCTEMM, SKa cTana OCHOBOK pPO3BUTKY BITYM3HSHOI EKOHOMIKM.
HincHO, KpeauTHI BiQHOCWMHM AOMOMOINM «CTaTu Ha Horm» GaraTbOoM MignpueMcTBaM, a rpomagsiHu
YKkpaiH/ OoTpuManuM MOXIMBICTb BUPILLEHHS MOBCAKAEHHUX MpoGnem 3aBOsKM TPOLLUOBUM KpeauTam.
Be3ymoBHO, MUHyNi  (hiHAHCOBI KPU3KN TOPKHYIMCS YCiX KpaiH €Bponu, NpoTe came Ti KpaiHu, WO MakTb
cnabo po3BUHYTY EKOHOMIKY, HanbinbL ©6onicHO NepeHecn ix BNMB.

Hanbinblw HesaxuweHUmMn B Ui cuTyauii ONUHUIUCA came OOPXHUKW, SIKi cTany 3apyvHuKamu
HeOCKOHanoro 3akoHoAaaBcTBa B cdepi HagaHHsA piHaHcoBMx nocnyr. CborogHi Bce yacTiwe 6aHku
nepeknagatTb nNpaso BuTpebysaty 6opru Ha TpeTix ocib, Tak 3BaHUX «KONEKTOPIB», AIANbHICTb SKUX B
YkpaiHi He BperynboBaHa >XOOHUM HOPMAaTUBHO-NPABOBMM akTOM. TakMM YMHOM, akTyanbHUM MUTAHHAM
CbOro€eHHsl 3anuLlaeTbCa Mpobrnema HaneXHOro HayKoBOro onpalloBaHHs npobriemM, noe’d3aHux 3
NpaBOBUM CTaTyCOM BKa3aHUX Cy0’eKTiB.

Ha TenepiwHin Yac B YkpaiHi gie 6inbwe 200 KONeKTopcbKnx KoMMaHin, siki 06’egHaHi B Acouiauito
YYaCHMKIB KOJEKTOPCbKOro GisHecy YkpaiHn. be3aymoBHO, uen GisHec € goBoni npubyTtkoBum, 60 3rigHO
OOroBOPY KONEKTOPCbKI KOMMNaHii OTpUMYHOTb Bi GaHKy Mavke n'saToecaT BiACOTKIB Big MOBEPHEHOI CyMu
bopry. KpiMm uporo, gaHi nocnyrm KOpUCTyoTbCs ceped GaHKiB BENMKMM MONUTOM, Hanpukniag 3a 4aHumu
HauioHanbHoro 6aHky YkpaiHu CbOrofHi B onpautoBaHHi KONEKTOPCbKUX KOMMaHIiA 3HaxoasTbecs 6opru Ha
3aranbHy cymy 12 minb’sipgie rpyBeHb. Came Ui daktn 1 0OYMOBIOTL CTPIMKMIA PO3BUTOK LibOro
Oi3Hecy B YkpaiHi. Mixx TMM, akTyanbHUM MUTAHHAM 3anuwaeTbcs NpobriemMa nNpaBoOBOro perynioBaHHS
DiSANbHOCTI KONEKTOPCbKMX KOMMaHin, ski hakTUYHO AiloTh 3a MeXamu npaBoBOro nons. [Ona BupilleHHs
NMATaHHA  MPaBOMIPHOCTI  AIANbHOCTI  BKa3aHUX KOMMaHin HeobxigHO npoaHanidyBatm  YuMHHE
3aKOHOAABCTBO Ta MOPIBHATU MOro 3i CBITOBUM A0CBIAOM, skuiA, 6€3yMOBHO, € HabaraTo 3MiCTOBHILLMM.

KoHCcTuTyuist YkpaiHu, sika € OCHOBHMM 3aKOHOM [EepXKaBW, B XXOLHi CTaTTi HE BCTAHOBIIOE NigCTaBu
ONA OiIGNbHOCTI KONEKTOPCbKMX KOMMaHii. HaBnaku, ii NONOXEeHHSA cnpsMOBaHi Ha 3axucT YecTi Ta
rigHOCTi rpomagsH i [OeKnapylTb HEMOXMMBICTb BTPYYaHHA B OCOOMCTE XWUTTS NIOOAWHM  LUMISIXOM
PO3MNOBCIOAXKEHHSA NPO Hel KoHMigeHUinHOT iHdpopmauii [1, 27]. Benuki nutaHHsa 0O KONEKTOPIB BUHMKAOTb
3 Boky ekcnepTiB B ranysi KpumiHanbHOro npaea. Y AaHOMy BMNagKy MoOBa Mae Mpo MOPYLUEHHS
OiSANbHICTIO KOMEKTOPCbKMX KOMMaHin ogpasy Aekinbkox crtaten KpumiHanbHoro kogekcy YkpaiHu. [lo-
nepule, Ue ctocyeTbcsa cTaTTi 127 KpumiHanbHOro kogekcy YKpaiHu, sika BCTAHOBMIOE, WO KaTyBaHHAM
TakoX € MPMMYC MOTEepmnifioro Yy iHWOoi ocobu BYMHUTK Aji, WO cynepeyaTb iX BOni, y TOMY uuchi
OoTpuMaTH Big HbOro abo iHLWOoT 0cobu BiAOMOCTI.

MutanHa Buknvkae n ctatta 335 KpumiHanbHOro kogekcy YKpaiHu, $iKa BCTaHOBIIOE
Bi4NOBIJANbHICTb 32 NPUMYLLYBAHHS 0O BUKOHAHHS YM HEBUKOHAHHA LMBINbHO-NPaBoOBUX 30060B’s13aHb,
TOGTO BMMOra BMKOHaTW YW HEe BMKOHATW OOroBip, Yyrogy 4u iHWe uMBINbHO-NpaBoBe 3060B’A3aHHA 3
norpo3od HacunbCTBa Hag notepninum abo noro 6nusbkumu poguyamun. bBesymoBHO, B gisx
KOMNEKTOPCbKMX KOMMaHIiN BiACTEXYETbCS CKMah [OAHOro 3ro4ymHy, 60 CBOIMM MOCTIMHUMW NUCTaMM,
A3BiHKaMM Ta Bi3aMTamMy BOHU MPUMYLLYIOTb GOpXXHMKA po3paxyBaTuCA MO KPEeAWTHUM 3000B’SA3aHHSIM.
AKo npoaHaniayBaTu QisNbHICTbL KONEKTOPIB, a came iX MeToam Ta 3acobu poboTu, TO MOXHA BNEBHEHO
CTBEPOKYBaTU MpPO MOpPYLUEHHA LWe ofHiel ctatTi KpuMiHanbHoro kogekcy YkpaiHu, a came ctatti 189
«3aMpHUUTBOY. Lia cTaTTs BCTAHOBNIOE BiAMNOBIAAMNbHICTE 3a 3arpo3nuBi BUMOIM Nepefadi Y4y>xoro MarHa,
y OaHOMy BuWMNagKy rpowen, iHwuMm ocobam, wo 6e3ymMOBHO € HEeNnpunycTMMMM B OEMOKPaTUYHIN,
npaBoBin gepxasi [2,189; 335].

Cnig 3a3HauuTy, WO KOMeKTopcbkuin BisHec B €Bponi noyaB akTUBHO PO3BMBATUCH Y OEB’SSHOCTUX
pokax. Hanpuknag, B HimewyumHi poboTta no cTsarHeHHio GopriB, BPaxoBYyUM W Ti, SKi BUHMKNKW nicns
po3’egHaHHa HOP ta ®PH, npoBogunucs came KOMNekTopCbKMMK KoMmnaHiamu. Ha ceorogHi uen 6isHec B
Hime4uunHi ayxxe akTUBHO PO3BMBAETLCA Ta pernaMmeHToBaHMN BiAMNOBIAHMMY 3aKkoHamMu. AHarni3 cBiTOBOro
AOCBiAy 0O3BONSAE CTBEPAXYBaTW, WO B KpaiHax €BPonu AidnbHICTb KOMEKTOPCLKUX KOMMaHii Mae GinbLu
KOHCYNbTaTMBHUI XapakTep. TOOTO FOMOBHOK iX METOK € MOLWYK KOMMPOMICYy Ta LNAxiB Buxody 3i
CKIMagHMWX CuTyauin, y SKMX 3 TUX YU iHWWUX NPUYUH ONMHUNKUCA GOpXHMKW. ONOBHMMMK 3acobamm
BMpILLEHHA NpobnemM €BPOMENCbKI KONMEKTOPCBbKi KOMMaHii BBaXKalTb KOHCTPYKTMBHWI dianor Ta
cniBnpauto 3 6aHKIBCbKMMK YyCTaHOBaMM.

OCHOBHMM NPWHLMINOM JiSNIbHOCTI KOMEKTOpiB B 3apybOikHMX kpaiHax € 3abesneyeHHs Tak 3BaHOi
«peaHimauii» 6opXXHUKIB, TOOTO CTBOPEHHSI YMOB 4115 iX aganTauii B yMOBaX PUHKY MIiCNsi CTATHEHHSI CyMuU
kpeonTy. MoBa nge npo Te, Wob BOPXKHUK Mir NEPeXnTX Lo Npoueaypy Ta He 3anMumntuca 0aHKpyToM.
Takum 4mHOM, MeToau AiSANbHOCTI KONMEKTOPiB B €BPOMNi 3HAYHO BiApI3HAIOTLCS Bid METOAIB BiTYN3HAHMX
KOMeKTopiB, WO 6e3yMOBHO 3MIHIOE 1 3MICT camMux MPaBOBIAHOCUH. HeobxigHO 3asHaumTw, Wo y pasi
BCTyny VYKpaiHm pgo €sponencbkoro Cor3y Braga pgepxasu 0Oyge 3MylieHa po3podbutn  uum
iMMIIEMEHTYBATM 3aKOHOOABCTBO MPO AiSNIbHICTb KOMEKTOPChbKMX KOMMaHii. Lle obymoBneHo Tum, Lo
€OVHUIN €KOHOMIYHMIA MPOCTip, Sk die B pamkax €C, nepeabayae cBobogy yTBOPEHHS IOPUANYHUX OCID
Ta gisnyHux ocib-nignpuemuis. Tob6To, y pasi BUHMKHEHHSI Npobnem B cdpepi KpeauTHMX BiAHOCUH, YMHHE
3aKOHOA4ABCTBO MOBMHHO MaTW YiTKi MexXaHi3mu ixX po3B’a3aHHsa [4, 129].

3 2009 poky KOMEKTOPCbKi KOMMaHii 3MylleHi oTpumyBaTu niueHsito  [JepxaBHOi Komicii 3
peryrnioBaHHs puHKiB iHaHcoBUx nocnyr YkpaiHu. Kpim uboro, y 2011 poui BepxoBHa Paga npuiHsana
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nonpaekn 00 3aKOHOOABCTBA YKpaiHM npo OaHku, 3rigHo 3 skumu Tenep OaHK Mae MpaBoO HagaBaTh
iHpopMmauito, sika MICTiTb BaHKIBCbKY TAEMHILIO, MpMBaTHMM ocobam Ta opradisauisim, y TOMy 4uchi no
JoroBopam MpoO BIACTYNSEHHS npaBa BMMOMM [0 KhieHTa. Taki Kpoku Bnagn B cdepi neranisauii
KONEKTOPCLKOI AiANbHOCTI € JOBOMi CYMHIBHUMK, 60 BKa3aHi pilLleHHS MOBUHHI NpUAMAaTUCA TiNbku nicns
TOro, sIKk B KpaiHi 6yge MpUIAHATO BIONOBIOHWIA 3aKOH, WO perriaMeHTyBaTUME YCi acnekTu AisnbHOCTI
KonekTtopiB. |HwWumK cnoeamu, nofdibHi NonpaBky Ta pPIlLEHHS MakTb XapaKTep Mig3akOHHUX akTiB Ta
YTOYHIOIOTb OKPEMi MUTAHHSA AiSNbHOCTI. TOX BMHUKAE NMUTAHHSA, SK MOXYTb ICHYBaTW MiA3aKOHHI aKTw,
AKLWIO BIACYTHIM npodpinbHWMA 3akoH. BesymoBHO, y AaHOMy Bunagky MoBa Kae npo  6GakaHHs
npeacTaBHUKIB Lboro BGisHecy, LWnsXxoMm fobitoBaHHA iX iHTEepeCiB 3auikaBNeHNUMU NOMNITUMHUMKU CUMaMu,
XO04 SKOCb MOTpanuUTK A0 NPaBOBOro NMOMs Ta feranidyBaty CBOK AisAnbHICTb. B ymoBax kypcy nobyaosu
npaBoBOi AepXaBu Ta rPOMagaHCbKOro CycrninbCTBa, nporonoweHoro crarreto 1 KoHcTutyuii Ykpainu,
Taki cnpobu HeNpuUNyCTUMI Ta € HEKOHCTPYKTUBHMUMU [3].

BianpaBHMM NYHKTOM BUpILUEHHS NPOGneMn perynioBaHHA AiSNbHOCTI KONEKTOPChKMX KOMMaHii B
YKkpaiHi Mae cratm 3Ha4yHa HOpMOTBOpPYa npaus.
Mo-nepwe, HeoOxigHO po3pobuTn Ta npuHATM 3akoH YKpaiHn «[po KOMEeKTOpPCbKY HiANbHICTE B
YKpaiHi», SKMA NOBUHEH OXOMMBaTWU YCi acnekTu Uiel AisanbHOCTI, 30Kpema 3akpinnoBaTty nepenik
MOXIMBUX CMOcobiB Ta MeToAiB AifNbHOCTI KonekTopiB. KpiMm LbOro, gaHun HOPMaTUBHWUA akT Mae
nepenbaynMTn NUTaHHSA MPUTSrHEHHS OO Bi4NOBiAaNbHOCTI 3a MOPYLUEHHS KONeKTopamu npas Ta cBobof
rpomMagsiH, a TakoX MICTUTM nepenik BUMOr OO0 KONMEeKTOPCbKUX KOMMNaHinM, Ha niactaei akux 6yae
BigbyBatuca ix niueH3yBaHHA. He MeHW akTyanbHUM € 3akpinfeHHs B LbOMY 3aKOHi MuTaHb
3aCTOCYyBaHHS CaHKUin go 6aHkiB 3a cniBnpauto 3 HebrnaroHagiiHUMN KONEKTOPCLKMMUW KOMMaHisiMu.

HactynHum eTtanom € BHeceHHs [0 KpumiHanbHOro kogekcy YkpaiHm cTaTTi, fka Mmae
BCTaAHOBMOBATU MOKapaHHsS 3a MOPYLUEHHSI KOMekTopamu npaB Ta CBOOOA rpoMagsH Ta NepeBULLEHHS
HUMW JO3BOSNEHNX 3aKOHOM MeX. KonekTtopu MatoTb JOKOPIHHO NepernsHyTu MeToAM CBOET AiANbHOCTI Ta
nepeBecTM iX 3 MCUXOIIONYHOro TUCKY Ha OOPXKHMKIB B MIOLWMHY PeCTPYKTypu3aaulii 6opris, Wo Bignosigae
CBITOBIN NpaKTUL,.

Y pasi xod4 o4HOPa30BOro MopyLUEHHsI KONEKTOPCbKUMU KOMMaHis MU YMHHOIO 3aKOHOAaBCTBa B L
cchepi, BOHM NOBUHHI 6yTK No3baerneHi NiueHsii 6e3 npaea oTpumaTt i Yepes Oyab-siKMii NPOMIXKOK Yacy.
BaHKiBCbKi YCTaHOBM TakKoX MaloTb HECTU conigapHy BiAMOBIgANbHICTL pa3oM 3 KONEKTOPCbKUMU
KOMMaHigMM.

Ha Hawy gymky, npu HauioHansHoMmy 6aHky YkpaiHu moxe 6ytn ytBopeHa «[epxaBHa cnyxba no
poboTi 3 BOPKHUKAMMY, K aHanor KOMeKTOPCbKMX KOMMaHin, WO Mae cniBnpauloBaty 3 BiTYNSHAHMMM
faHkaMn Ta BupillyBaTW MUTaHHSA, SIKi 3apa3 € KOMMEeTeHUiel KorekTopis. HopmaTuBHOK OCHOBOKO
AiSnbHOCTI AaHoi cnyxbwn mae ctatm 3akoH YkpaiHu «[po HauioHanbHun BaHk YkpaiHuy», A0 SKOro
HeoOXiOHO BKMOYUTM KOHKPEeTHi cTaTtTi wofo ii AaisnbHocTi. [lignopsgkosyBatuca cnyxba MNOBMHHA
Oe3nocepeaHbO KepiBHUUTBY HauioHanbHoro 6aHky YkpaiHu. B cBoto 4epry nigposginu gaHoi cnyxébu B
OKpeMUX aaMIHICTPaATUBHO-TEPUTOPIANbHUX OAMHUUAX MalTb [LiSTM B pamkKax perioHanbHUX
npepctaBHmMuTB HaubaHky Ykpainn. KomepuiiHi 6aHku, npyu OoTpMMaHHi niueHsii Ha npaBo 34iicHIOBaTU
DaHKIBCbKY AiAnbHICTb, MaloTb 060B’I3KOBO MiANMCyBaTN AOAATKOBY yrogy npo CBoeYacHe iHPOpMyBaHHS
NPeAcTaBHUKIB CNyXOW OO0 CTaHy po3paxyHKiB OOpXHWKIB Ta MpobnemHux krieHTiB. Be3aymoBHO,
nocnyru crnyxou mawTb 6yTU NaTHMMKU, a KOLWTK 3a HUX Hagxoautu Ao OepxkaBHoro OomkeTy YKpaiHu.
MeTtoan pgisnbHocTi  «[epxaBHoOi cnyxbu no poboti 3 6GopkHUKaMuU» MawTb OyTU  YiTKO
pernameHToBaHUMM Ta He BUXOOAUTU 3a Mexi npaBoBoro nons. lNepw 3a Bce, BOHM MOBWUHHI OyTu
cnpsMoBaHi Ha po3pobKy MexaHi3miB Ta nnaHiB noBepHeHHs 6opry, Wo He npu3BeayTb A0 iHAHCOBOro
Kpaxy 6opxHuka. OkpeMo 3a3Hauumo, o 6aHKM He MOBMHHI MaTW NPaBO 3anyyaTy iHWKUX IPUANYHUX
abo ismyHmx ocib ana 3abesnedyeHHA noBepHeHHs GopriB, a TakoX HagaBaTu iM iHpopmauilo Wwoao
KnieHTiB. MNepeBaroto Takoro aHanory KOnekTopCbKMM KOMMaHisiM € HaneXxHiCTb HOBOYTBOPEHOI CTPYKTYpU
00 [depXaBHUX OpraHiB, a OTKe MOXIMBICTb KOOPAMHYBATW 1i OiSNbHICTL Ta KOHTpOroBaTn MeToau Ta
dopmu 1T AiANbHOCTI. TakoX 3py4YHICTb Nonsrae y MOXNMBOCTI onepaTMBHO BigpearyBaTy Ha NpOTUNpPaBHi
Aii npauiBHMKiB cnykbu Ta 3acTocyBaTM OO0 HUX BIigMoBigHi AucumnniHapHi abo iHWIi CTATHEHHS.
BesymoBHO, OepkaBa Mae OGinblue MexaHiaMiB BMAMBY Ha [OepXKaBHWUX CNYXOOBLIB HiX Ha ocib —
npauiBHUKIB NPUBaTHUX KONEKTOPCbKMX KOMMaHIn, siKi AyXe YyacTo npauesnaliToBaHi HeodiulinHoO.

BucHoeku. Peanii cborogeHHa HaBoAATb Ha OYMKY Mpo MOBepHeHHS Tak 3BaHux «90-X pokiB», AKi
noB’si3yloTb 3 6e3nagom Ta KpuMMiHanbHMM cBaBinnaM. [MigTBEpMKEHHSAM LbOro € W KONEKTOPCbKUM
Oi3Hec, skui gie malmke TumMM cammmmnm Metogamu. CboroaHi GaHKkM HamaralTbCs MakCUManbHO
3aXUCTUTK CBOI iHTepecu Ta oTpumaTtn NpubyTkn 3a Byab-Akmx yMOB. PakTUYHO BGOPXKHMK OMUHAETLCH
caMm Ha cam 3i cBOoiMM npobnemamu, He CMOAIBalYMCb Ha [OMOMOry AepXaBu Y/ MOPO3YMiHHS
DaHKiBCbKOI ycTaHOBW. XO4a came OCTaHHi MOBMHHI BXMBATM YCiX 3axofiB Ta nonepemkaTn iHaHCOBI
Kpu3u, a y pasi ix HacTaHHs, MakCMMarnbHO 3aXUCTUTKU CBOIX rpOMasH.

Y 6inbLIOCTi PO3BUHYTUX KpaiH CBITY caMe AepxaBa Ta 6aHku 6epyTb Ha cebe 4YacTuHy (iHaHCOBUX
BTpaT OOPXXHMKIB, 0COBNMBO SIKLLO Lie CTOCYETLCS NUTaHHS dhiHAHCOBOIT Kpn3n. Xo4veTbesa cnogisatucs, Lo
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HeBAOB3i YKpaiHa TakoX npuige [o Uiei npakTuky, N 6GaHKiBCbka cucTema KpaiHu cTaHe OinblLu
LIMBINi30BaHO, a HOPMAaTMBHO-NpPaBOBa OCHOBA ii AiANbHOCTI HabaraTto LOCKOHanILWO.
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YIK: 347.921:347.68(477)
3ANEPEYEHHS NMPOTU BUMOI KPEAUTOPA B MACUBHUX

COJNIAAPHUX 30BOB’A3AHHAX

TpyT A. B.

ald’loHKm Kaghedpu yusinbHo20 rpasa i npouecy

HauioHanbHoi akademii 6HympiluHix cripas

Po3rnsiHyTO pi3HOBMAM Ta HagaHO pekomeHAauii WOoAo BOOCKOHANEHHS NPaBOBOrO peryntoBaHHS
3anepeyeHb NpoTU BMMOT KpeautTopa B NacUBHUX COMidapHNX 3060B’A3aHHSAX.

PaccMoTpeHbl pasHOBMOHOCTM W AaHbl PEKOMEHZAUMM MO COBEPLUEHCTBOBAHWIO MNPaBOBOrO
perynupoBaHusa  BO3PaXeHUn nNpoTuMB TpeboBaHWW  Kpegutopa B  MACCUBHbIX  CONMMOAPHbIX
ob6s3aTenbcTBax.

Considered varieties and provided recommendations to improve regulation of objections on creditor's
claims in passive joint and several obligations.

Knio4yoBi cnoBa: 3aranbHi 3anepeyeHHsl, 3anepeyeHHsd MepeBaXXHO OCOOUCTi, 3anepeyeHHs
BUKMOYHO OCOBUCTI, NPOCTPOYEHHS KpeanTopa, NpoLLeHHs 6opry.

Bigomo, WO MHOXMHHICTb 0OCi® y conigapHux 3000B’A3aHHAX MOXE YTBOPUTUCb $IK Ha CTOPOHI
OopxHuka (nacuBHa conifjapHa MHOXWHHICTb), Tak i Ha CTOpPOHiI KpeguTopa (akTMBHaA conigapHa
MHOXWHHICTb).

3rigHo 3 4. 1 cT. 543 LUK Ykpainmn y pasi conigapHoro o6oB'a3ky GopXHUWKIB (comnigapHux 60pKHUKIB)
KpeouTop Mae npaBo BMMaraTu BUKOHaHHS OOOB'A3Ky 4acTKOBO abo B MOBHOMY 006cCA3i K Big Ycix
OOpPXXHMKIB pa3oM, Tak i Big Oyab-KOro 3 HUX OKPEMO.

Takum 4YMHOM, COnidapHICTb Ha CTOPOHI DOPXHUKIB (MacMBHA COMiJapHICTb) O3Havae, WO KpeamTop
CcaM BM3HA4a€, [O KOr0 came 3BEPHYTU CTSATHEHHS i SIKUM YMHOM (PO34inuTh Moro Mixx GopxxHukamm abo
o6'egHaTn Moro nNo BiOHOLWEHHIO OO0 BCiX). AK NpaBuno, KpeauTopy AOCTaTHLO Mpen’siBUTK TiMbKW OAWH
Mo30B, HE3BaXaltyn Ha MHOXMHHICTb BOpPXHUWKIB B conigapHoMy 3060B’s3aHHi [14, 63]. B.I1. [pnbaHos
BKa3sye, L0 Taki 3060B’3aHHs 6rn3bki 4O NPUKa3KkM «O4MH 3a BCiX i BCi 3a ogHoroy [7, 310].

OpHak, HedoCcTaTHbO OOCHIAXKEHUMU € MUTaHHSA, MOB’A3aHi 3 3acobamu 3axucTy CconigapHux
OOpPXXHMKIB MPOTU BMMOT KpeauTopa. 3anuiaeTbCst HEBUPILLEHUMM 3HAYHa KiNbKiCTb NUTaHb, MOB’A3aHNX
3 pisHOBMAaMK, NOPSAKOM Ta Hacnigkamy BMHECEHHS 3anepeyeHb NpPoTWM BUMOT KpeauTopa 3i CTOPOHU
conigapHoro 60pXXHMKa/60PXKHUKIB.

3aranom, OKpecrneHi nuTaHHs BMBYanM Taki Bigomi BueHi, sik: K. AHHeHkoB, M.l. BpariHcbkun,
B.lM. N'pubaHoe, P.A. MangaHnuk, J1.XXK. MopaHabep, |.B. HoBuubkuia, C.B. Capbalu, I.H. TpeniuunH Ta iHwwi.

MeToto uUi€i cTaTTi € 3’ACyBaHHA Ta OCHIAKEHHSA Pi3HOBUAIB, 0COBNMBOCTEN, NOPAAKY Ta HacnigKiB
BMHECEHHS 3anepeyeHHs MPoT! BUMOT KpeauTopa B ConigapHOMY NacMBHOMY 3000B’A3aHHi.

C.B. Capbaw 3asHavae, WO KpeguTop 3a3BuMyall BUMarae BUKOHATU 3000B’A3aHHS B HaWOinbLU
3aMOXHOro OGOpXHWKA B NPUMYLLEHHI, WO BiH B 3MO3i BMKOHATW 3000B'A3aHHA B LUINMOMy (3a BCiX
bopxHukiB). Lle possonsde 3aowagutv yac i BMTpatM Ha BUTpebyBaHHS (OTPUMaHHSA) BUKOHAHHS,
MiHIMi3yBaTu MOXNMBE MPOCTPOYEHHS i, OTXKEe, 3MEHWNTN 36UTkN Kpegutopa. [ng KoxkHOro 3 BopxHYKIB
COnigapHiCTb O3HAYae, WO XOAeH 3 HUX He MOXe BiAMOBIIATUCS Bi 3BEPHEHHS CTArHEHHS, MOCUIayunch
Ha 6e3fisanbHICTb iHWKMX BOPXHMKIB abo HeOoBXigHICTb 3anyyYeHHs 00 3000B’3aHHS iHLIMX COMigapHUX
oopxHukiB [12, 34].

BignosigHo po 4.2 cr1.543 LK YkpaiHn KpeguTop, SKuii odepxaB BWKOHaHHA OOOB'A3Ky He B
noBHOMY obcs3i Big ogHOro i3 conigapHux GOPXHWKIB, Mae NMpaBO BUMAraTu HeOOOAEPXKAHE Bif PeLuTy
conigapHux 6opxHukiB. ConigapHi 60pPXXHMKN 3anuwaTbes 3000B'I3aHUMM A0TH, AOKM iIXHi 060B'sI30K
He Oyade BMKOHaHWIM y noBHoMy obcsAsi. [laHa Hopma, B cuny sikoi conigapHi GOpXHMKKM 3anuluarTbes
3000B’s3aHMMM 40 TUX Mip, NOKK 3000B’A3aHHA He Byae BWKOHaHEe B MOBHIA Mipi, € rapaHTielo 3axucTy
iHTepeciB kpeauTopa [5, 426].

BTim, y neBHUX BMnagkax 3akoHogaBelb nepenbadvae MOXMBICTb BOpXKHMKA BUCYHYTU 3arepeyeHHs
npomu sumoe Kpedumopa. B naHomy Bunagky nae mMoBa He Npo 3anepedeHHsl y NpsIMOMY CEHCi LibOro
CrnoBa, a B CMpaBXHiX i HasBHMX 3acobax 3axucTy [11, 246].

Taka MOXnuMBICTb nepegbadeHa sK NPW aKTMBHIN MHOXWHHOCTI (CT. 542 LK YkpaiHnu), Tak i npm
nacusHin (ct. 543 LUK Ykpainn). Cnig nam’atatui, wo nopsgok Ta ocobnvBocTi 3anepeyeHHs BopxHMKa
NpoTU BWMOr KpeauTopa NpW MacMBHIN MHOXWMHHOCTI Ta 3anepedeHHs OOpXHUKa Mpu aKTUMBHIA -
Pi3HATLCA. Po3rnsiHemo OinbLu AeTanbHO 3anepeyeHHs came B COMigapHUX NacMBHUX 3000B’sI3aHHSAX.

B nitepatypi gonyckatloTb Tpu KaTeropii 3anepeyeHb, siki MOXYTb OyTW NpoTUCTaBMNeEHi conigapHuUm
OOPXXHMKOM 4M BOpXKHMKaMM OO BUMOT KpeauTopa: 3ararbHi, NepeBaXXHO OCOOMCTi i BUKIMIOYHO OCOBUCTI
(nepcoHanbHi 3anepeyeHHs) [9, 712; 11, 449-450].

Tak, 3acasnbHi 3anepedyeHHs1 — ue Ti, 9Ki MOXyTb OyTu 3asiBneHi OO KpeautTopa B MOBHOMY 00CA3i
Oyab-akum conigapHum 6opxHukoMm [9, 712]. XapakTep «3aranbHOCTi» € HACcnigkoM MPUHLUMMY €OHOCTI
npeameTa 3000B’s13aHHS, a, BiATakK, CTOCYETbCA NMPUPOAU CNiflbHOro 6opry.
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Hanpvknag, Takumum 3anepevyeHHsSMW € TMOCUITaHHS Ha HEeBMKOHaHHS 3YCTPIYHOro 0OO0B’A3KY
KpeanTopom abo Ti, SKi € HacrnigkoM BMKOHaHHA abo 3aMiHM BMKOHAHHSA (MnaTik, HoBauUid, BigMOBa Bia
npaea BUMOrK, 3pobrieHa Mo BIGHOLWEHHK A0 BCiX OOPXHUKIB, @ TaKoX MOCWUMNAHHS Ha 3anik, nicns
3[iNICHEHHST Takoro ogHMM i3 6opxkHukiB) [11, 450]. Crogm X NOTPIGHO TakoX BiQHECTU 3anepeydeHHs, Lo
I'PYHTYIOTBCS Ha YMOBi Ta CTPOKY - SIKLLO 3arafibHa yMoBa YM 3arafibHUA CTPOK BUKOHAHHS 3000B’A3aHHS
Ansi BCiX DOPXHWKIB LLe He HacTaB (He HacTana), TO KpeauMTop He BrpaBi 3BEPHYTUCh 3@ BUKOHAHHAM 40
XKOOHOrO 3 HUX.

[lonoBHIOE nepenik MOXNMBMX 3aranbHUX 3anepedeHb |.b. HoBuubkuin, SkMin BiQHOCUTBL Ccroan
BUMNAZOK, NpU SIKOMY 3aranbHUi AN BCiX conigapHux OOpPXHMKIB OOroBip, HA SKOMY i 3aCHOBYETbCS
ConifapHiCTb, BUSABMSETbCS HEAINCHUM BHAcCMigOK HeOOTpUMaHHSA opMu, Hefie3aaTtHOCTI kpeauTopa,
He3akoHHocTi 3micTy [10, 209].

[o 3aranbHWX, MOCMNAYUCb Ha HIMELbKMX HAayKOBLIB, MOXHA BIiOHECTW 3anepeyeHHs, dke
I'PYHTYETBCS HA NPOCTPOYEHHI KpeamTopa, 60 NPOCTPOYEHHS, AOMNYyLLEHE KpegMTOpOM NO BiAHOLLUEHHIO 0
O[HOrO 3 conigapHux 6OPXKHMKIB, MOLLMPIOETLCS i HA IHWNX BOPXKHUKIB [6, 232].

BkasaHa gymMKa HiMeLbKUX IOPUCTIB € LiKaBOO, afXXe YKpalHCbke 3aKOHO4ABCTBO 3anuliae Bigkputum
MUTaHHSA - YX NOLUMPIOOTBCS HACNIAKM NPOCTPOYEHHS KpPeaMTopa Ha iHWKUX conigapHux OOpXHWKiB? 3
OfHI€EI CTOPOHM MM MOXEMO MOCnaTUCb HA MHOXWHHICTb 3B’A3KIB B cofligjapHoMy 3060B’A3aHHI, BigTak,
AaTn HeraTuBHY BignoBigb. Ane 3 iHWOI CTOPOHW — BWKOHAHHS 3000B’siI3aHHSI OOHMM 3 COnigapHMX
OOpPXHUMKIB 3BiNbHAE Big 3000B’A3aHHSA iHLWWX, TakMM YMHOM JOrMYHO MNPUMNYCTUTW, WO Yy BUNAZKY
NPOCTPOYEHHA B MNPUAHATTI BUKOHAHHSA 3000B’A3aHHSA, OOMYLLEHOro KpeaMTOpPOM, HAacnigKu MOBMWHHI
NoLMPIOBATMUC i Ha iHWKX. Tum BinbLie, Wo AaHMN KpeauTop € ChinbHUM Ans BCiX.

B cBiTni ckasaHoro, Ha Hawy AymKky, HeobxigHo gonoBHuTW LIK YkpaiHu HacTynHUM NOMOXEHHSM:
«[lMpocTpoyeHHs, gonyuwieHe KpeauTtopomM MO BiAHOLWEHHIO A0 OAHOro 3 conigapHux GOpKHUKIB,
MOLLMPHETLCS HA IHLLIMX BOPXKHUKIBY.

Ak BOavaeTbCH, 3anepeyveHHsi NPoTH BUMOTN KpeauTopa € npaBom 6opxHuka. OgHak, Ha Halwy OyMKy,
B NEBHMX BUMaZKax NpaBo OOpXXHMKA BUCYBATU «3arasbHi» 3anepedeHHs1 NOBUHHe TpaHCcdopMyBaThCh B
000B’A30K. |HWKMMK crioBamu, BOPXKHUK, SKMA MaE «3aranbHe» 3anepedeHHst MPoTU BUMOT KpeguTopa, He
NPOCTO Mae MpaBO HMM CKOpPUCTATUCb, a 30060B’A3aHUIN, OCKINbKM Takow 6e3fisanbHICTIO BiH NOCTaBUTb
iHWNX OOPXKHUKIB B HEBUIAHE CTAHOBULLE.

LineinbHe 3akoHO4aBCTBO YKpaiHW HE MICTUTb BKa3iBOK Ha TOW BUMAAOK, KOMW OAMH 3 BOPXHUKIB,
Marun cnifibHe AN BCiX 3anepeyveHHsa NpoTu BUMOTM KpeauTopa, He CKopucTaBcs HUM. BBaxkaemo, Lo
Takoro 6opxHuKa cnig no3baBmTK NpaBa Ha perpec Ao pewTn BOPXKHUKIB Y 3B'A3KY 3 MOro 6e3aisnbHICTHO.

B nitepatypi BMCNOBNOETECA AyMKa Npo Te, WO OGOpXHUK No36aBnseTbLCA MpaBa perpecy, SAKLWO
CBOEI0 NnoBefiHKo (aieto abo 6e3aisAnbHICTIO) BiH MOriplwumMB CTaHoBULLE iHWKX 6opxHUKIB. Hanpuknag,
BMKOHYIOUM conigapHe 30060B'a3aHHA, BOpXHWK He BpaxyBaB Tiel O0BCTaBuHM, LIO CaM Kpegutop He
BMKOHAB CBOro 3000B'si3aHHS, BiaTak, NpPOTM AOro BUMOrM mMorno 6yTtn 3pobneHo 3anepedeHHs [10, 209-
210].

Ak npaBunbHo Bkasye B.l. CuHalcbkuii, Takum OOpXHWK 3000B’A3aHUI BUCYHYTU MNPOTU BUMOT
KpegouTopa 3anepeyeHHs!, ke HanexuTb BCiM OOpXHWKaM, B NPOTUMEXHOMY BMNAAKy BiH BignoBigae 3a
ue nepea iHwuMn 6opxHmnkamm [13, 304]. To6TO, Takun BOPXKHNK HE MOXKE MOTIPLLUNTMA CTAHOBULLIE iHLLMX.

LinBinbHe 3akoHO4aBCTBO IHWWIMX KpaiH MpsMO BperynbOBYE BKaszaHWW Bulle BuNagdoKk. Tak,
BignoBigHO 40 4. 2 cT. 1686 LumeinbHoro 3akoHy JlaTsii: «AKWO conigapHuMin GOpPXKHUK, SKUA 30iINCHUB
onnaTy, AisB 3i 3NMM YyMUCIOM, TO BiH Yy pe3ynbTaTi LibOro BTpayae npaso Ha BiALIKOAYBaHHSA Bif, iHLLIMX»
[3]. BBaxkaemo 3a HeobxigHe BCTAHOBWUTM aHanoriyHe NpaBuio i B yKpaiHCbKOMY 3aKOHO4ABCTBI.

3anepeyeHHs nepesaxHo 0cobucmi HeBIOOMi YKpAIHCbKI LMBIMICTUYHIA Hayui. Ix Buainse
dpaHLy3bka UMBINbHO-NpaBOBa AOKTPUHA. Ha 3anepeyveHHs nepeBaXHO O0CODMCTI MOXe nocnatucs Tonm,
Yy KOrO BOHW BWHMWKNK, @ BCi iHWIi OOPXHWKM — nuwie B YacTWHi. Takoro BuAy 3anepeyveHb yKpaiHCbKe
UMBINbHE 3aKOHOOABCTBO TaKOX NMPSMO He BCTAHOBME, HAaTOMICTb Taki BMNAAkM NpsiMo nepenbavei
dpaHuy3bKMM LUMBINbHUM KofekcoM (Hagani — « PLIK»).

Tak, E. Nlogeme Bnainsge asa Takmx BUAn 3anepeyveHso:

1) noegHaHHS B 0OHin 0cobi ogHOro 3 conigapHux BOPXKHUKIB | KpeanTopa;
2) BiomoBa Big npaBa Bumorn abo MpolleHHss Gopry Mo BigHOLWEHHIO OO0 OAHOrO 3 COMigapHMX
bopxHukis [8, 450].

LUlopo nepworo Bunagky, BignoBigHo o crt. 1209 OLIK: «Akwo oguH 3 GOpPXHWKIB CTae €guHUM
cnagKkoeMLUEM KpeauTopa abo SAKWO KpeauTop CTae €AMHMM CnagKoeMLEM OOHOro 3 GOpPXXHUKIB, TO
3nuTTAa (OOpXXHUKA 3 KPEOUTOPOM) Mnorallae cornigapHe 3000B’A3aHHS NULLIE B YACTUHI i YacTLi BopXKHUKa
abo kpegutopay [2].

YkpaiHcbkun LK  30epirae MOBYaHHA 3 [aAHOrO NpuUBOAY, 3aL4OBOJSIbHSKYUCH — 3aranbHUM
nonoxeHHsmn ct. 606 LK YkpaiHu, BignosigHO 00 sKOi 3000B'A3aHHS MPUMNUHSAETLCSA MNOEOHAHHSM
OopxHKKa i kpeauTopa B oAHin ocobi [1]. BuHukae 3anMTaHHsA: Konv B conigapHoOMy 3060B’i3aHHi 6epyTb
yyacTb binbLue Hixk ABa OopXHMKa | Mae MicLe NoeaHaHHSA KpeanTopa i OAHOro i3 conifapHMx GOpXKHUKIB B
OfHIN 0cobi (Hanpvknag, Npy cnagKyBaHHi, 3NUTTI ABOX OPUAUYHUX OCIB, yCTynui npaBa BUMOrM OAHOMY
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3 conigapHunx 6OPXHUKIB) — YM O3HAYaTUME Lie NPUMUHEHHST 3000B’A3aHHSA | BUHUKHEHHS NpaBa perpecy
00 pewTn 6GOpXKHKKIB, UM BCce Takum byae MaTu noralleHHs 3000B’A3aHHS B YaCTUHI?

BignoBsigb Ha nocTaBneHe NUTaHHA OYeBMOHA, 3BaXKaluu Ha nonoxeHHs cT. 606 LIK YkpaiHun. B
TakoMy Bunagky 3000B’A3aHHA MPUMNMHUTBCA TMOBHICTIO | Yyxe B NOpsgKy perpecy  OaHun
«HOBOYTBOpPEHUN» KpeauTtop Oyde mMaTu 3mMory oTpMMaTtu pewTy 3 iHWKX GOpPXHUKIB, OT TiNbKn Take
perpecHe 3060B’s13aHHA Byae yxe He comnigapHUM, a YacTKOBMM.

Mu x He BOGauyaemo nigctaB Ta HeobOXigHOCTI BTpaTU CONiAAPHOCTI NPW MNOEOHAHHI ogHOro 3
OOpXHUKIB Ta KpeguTopa, TOMY NPonoHyeMo BcTaHoBUTU B LIK YkpaiHu aHanoriyHe npaBuno, ake MicTuTb
cT. 1209 OLK: «Y Bunagky noegHaHHs BopxHWKa Ta KpeautTopa B OAHi ocobi, conigapHe 3060B’A3aHHSA
norallaeTbCcs nuile B YacTui, gka 6 Hanexana BHacnigok BUKOHAHHSA 3000B’si3aHHA TakOMY KpeanTopy sk
HanexHe, abo siky 6 Takn 6OPXKHMK MaB CNNaTUTU B SIKOCTi perpecy».

BiomoBa Bin npaBa Bumorn abo npoleHHA 6opry no BiOHOLIEHHIO [0 OAHOro 3 conigapHux
OopxHukiB, Ha aymky E. logeme, gossonse Bcim pelwTa conigapHum 6opXHMKamM nocnaTuchb Ha BigMOBY,
arne He B MOBHiIl CyMmi, a B YacTuHi [8, 450].

Tak, BignosigHo Ao cT. 1285 ®LIK «BigmoBa Big npaBa abo 3BinbHEHHs1 Big 00OB'A3Ky Ha nigcTaBi
OOroBOPY, BYMHEHI Ha KOPWUCTb OAHOrO 3i CBOIX COSMidapHUX GOPXKHUKIB, 3BINbHSAE BCIX iHLWWUX, KpiM TUX
BUMAAKIB, KONMN Kpeautop npsmo 36epir 3a cobot CBOI MpaBa MPOTM LMX OCTaHHIX. B ocTaHHboMy
BMNagKy BiH MOXe Bumaratu cnnatu rhomy Oopry nuwe 3a BuMpaxyBaHHAM 4YacTMHWU TOro, KOro BiH
3BiNbHUB Big 6opry» [2].

BignosigHo po LK YkpaiHu npouieHHss 6opry € ogHum 3i cnocobiB npunnHeHHs1 3060B’A3aHHS.
OpHak, Takoro iHCTUTYTY SK BigMOBa Big npasa Bumorn Haw LIK He nepepb6advae. Ha ocHoBi cka3aHoro
BVMHUKaE MWUTaHHSA: YM O3Ha4YaTMMe NPOLLEHHS KPeauTopom Gopry ogHOMYy 3 conigapHux GOpXHMKIB -
NpoLLeHHAM Takoro 6opry i BCiMm peluTa conigapHum bopxxHnkam? Ctatta 605 LIK YkpaiHu, BignosigHo oo
AKOI 3000B'A3aHHA NMPUNNHAETLCS BHACNIAOK 3BiNbHEHHS (MPOLLEHHst Bopry) KpeguTopom OOpXKHMKa Big
noro ob6oB'A3KIB, AKLLO Lie He Mopyllye npaB TpeTix ocib woao manHa kpeguTopa [1], Bianosiai Ha aaHe
3anuTaHHsA He [a€.

I.6. HoBuubkuin BBaXae, WO NpolleHHs 6opry ogHomy conigapHomMy GOpXXHMKY He Mae BiQHOLLEHHS
[0 iHWKWX, ane npu UboMYy Lie He No30aBnse Npaea iHWWX 3BepTaTUCh 3 NMPaBOM perpecy A0 HbOro nicns
BMKOHAHHS 3000B’s3aHHs [10, 212]. IHWMMK crioBamu, NPOLLEHHS Gopry Oyae MaTtu Ti X Hacnigku, Wwo i
BiJMOBa Bif, NpaBa BUMOTH.

Mwu BBaXkaemMo faHe TBEpPLKEHHS HE 30BCIiM MPUNHATHUM, af)Ke SKMM YMHOM BUMHUKHE MPaBo perpecy
y iHWKWX conigapHnx OOPXKHWKIB, AKWO OCHOBHE corigapHe 30060B’A3aHHA Ans MpoLlieHoro GopxHuKa
NPUNUHWUIOCL A0 MOr0 BUKOHaHHA? [MpoweHun BopxHUK nepectaB GyTn cyb’ekTom 30060B’A3arbHOro
NPaBOBIAHOLLEHHS, HA OCHOBI SIKOFO BUHWKAE perpecHe 3000B’si3aHHA. Ha Hawy aymky, npu iCHyro4omy
NpaBoOBOMY perynioBaHHi gaHux sigHocuH LIK YkpaiHun BapTo BeCTM MOBY Npo Te, L0 NpOLeHHA 6opry
ofHOMY 3 conigapHux GOPXKHKKIB MOBMHHO O3HA4YaTW NPOLLEHHst Bopry i BCim peluta Gop)XHMKaM.

BupilweHHa gaHoi cuTyauil AalTb HiMeubKi pUCTU, - AKLWO KpeauTop 3HiMe BianoBidanbHICTb 3
ofHoro 3 GOpXHUMKIB Tak, WO BiH Oyae 3BinbHeHU Big 00O0B'A3Ky, TO iHWI OyaoyTb Bignosigatv nepen
KpeaMTopoM 3a BUpaxXyBaHHAM Ti€i YacTUHU abo TiET CyMU, Ky BOHW LUNIAXOM perpecy mMornv 6 otpumartu
3 npoweHoro [6, 233].

Ons Toro, wob YHUKHYTM MPaBOBOi HEBW3HAYEHOCTI 3 OAHOro NPUBOAY, CIii BCTAHOBUTU CXOXE
npasuno i y LUK YkpaiHn: «Y pasi npoweHHs 6opry, 3giiCHeHe KpeauTOpOM OAHOMY 3 COfnigapHuMX
BopxHuKiB, iHWI ByayTb BiAnoBiAaTVM nepea KPeaUTOPOM 3a BMPaxXyBaHHAM Ti€l YacTMHU abo Tiei cymu,
SIKy BOHW LUNSIXOM perpecy mornv 6 otpMmaTit 3 NpoLLEHOro BopxHMKay.

BanepeyeHHs 8UKMIOYHO 0cobucmi MOXyTb BYyTWU 3asiBreHi TiNbkM TUM conigapHUM GOPXXHMKOM, Y
SIKOrO BOHW BUHWUKNW. [laHuin BUA 3anepeyeHHs € HacnigkoM O3HaKM MHOXMHHOCTI 3B’A3KIB B COMigapHMX
3000B’A3aHHAX [8, 250]. IHWi OGOPXHWKM HEe MOXYTb BUCYHYTU MNPOTU BUMOI KpeauTopa BUKITHOYHO
0COBUCTI 3anepeYveHHst, OCKinbkM 3rigHo 3 4. 3 cT. 543 LK Ykpainn: «ConigapHuii 6Op>XHUK He Mae npasa
BMCYBaATU MpPOTW BMMOMM KpeauTopa 3anepeyeHHsl, WO [PYHTYITbCS Ha TakuxX BiOQHOCMHaX peLTu
conigapHux GOPXXHKKIB 3 KpeaMTOpPOM, Y SIKMX Lie BopXXHUK He Bepe yyacTi» [1].

To6T0, MOXNUBMI BUNAAOK, KOMK OOWH i3 3060B’A3anbHMX 3B’A3KiB, SIKUA 3'€QHYE KpeamTopa i OAHOro
i3 conigapHux GopXHUKIB, Mae aedeKT abo oObMeXeHUn NEBHOK YMOBOK abo CTPOKOM, SIKMX HEMae y
iHWNX OOPXHUKIB (Heaie3aaTHICTb OQHOrO i3 conigapHux GOPXKHKKIB, 4edeKT BOJi OAHOrO i3 conigapHux
DopxHUKiB, TepMiH abo yMOBa LLOAO OAHOTO 3 conigapHux 6opXkHuKiB). B gaHoMy BMnaaky iHWi conigapHi
DOXHWKN HE MOXYTb BUCYBATMK 3anepeyeHHs! Hi MOBHICTIO, Hi YaCTKOBO.

Tak, cT.1671 LuBinbHOro 3akoHy JlaTBii MiCTUTb HacTynHe nonoxeHHs:: «CyTHOCTI KOXHOro
conigapHoro 3060B'A3aHHs HaNeXnTb Te, WO BOHO BCTAHOBIIIOETHCS 3@ OAHIEKD i TIEK X NiACTaBO i WO Y
BCiX y4YaCHWKIB € oOuH i TON camuin NpegmeT BUKOHaHHSA. [poTe, sk npaBo, Tak i 060B’A30K Ans 0gHOro
yyacHuka Moxe OyTu HiYMM He 0OYMOBMEHUR, a ANS iHWKX - OOMEXEHMI YacoM i BiZOMMMU YyMOBaMm»

[3].
CTOCOBHO MOXMMBOCTI BCTAHOBIIEHHS1 Pi3HUX CTPOKIB BMKOHAHHS comnigapHoOro 3000B'si3aHHA Ans
KOXXHOrO 3 BOPXXHUKIB CYMHIBIB HE BMHUKaE. 30060B'A3aHHSA MPOOOBXKYE 3anviaTtuca cornigapHuMM, OfHaK
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BiONOBIOHUA OGOPXHMK MOXe 3anepedyBaT¥ MNPOTUM BUMOIM KpeauTopa, MOoCUNalyMcb Ha  oro
nepegyacHicTb.

LlikaBum ©yge BMnagok, SKWo y 3060B'A3aHHi, B sKOMy OepyTb yyacTb ABa conifapHux OopxxHMKa,
Oyna BcTaHoOBneHa ymoBa Onsd ogHoro 3 GOpPXHUKIB i AaHa ymoBa He HacTynae (Ons ckacyBasbHOI,
HaBnaku, Hactae). C.B. Capbaw 3a3Hauvae, LWo Take 3000B'sI3aHHSA MO CyTi NEPETBOPHETLCS HA 3BMYAlHE
3000B'A3aHHS, He yCcKnagHeHe MHOXWUHHICTIO, | conigapHicTb BTpadaeTbea [12, 35].

Ane, Ha Halwy OyMKY, Take TBEPIKEHHSA € HE 30BCIM KOPEKTHUM, OCKifbKW, NO-nepLue, BiaknagansHa
YMOBa MOXe HaCTynuTW Nicnsi 3BePHEHHS 3 BUMOIOK NPO BMKOHAHHS 3000B’A3aHHS 40 iHLWOro GopXKHUKa,
SIKOro Taka ymMoBa He CTOCYETbCS, ane 4O TOro MOMEHTY 5K 3060B’a3aHHA 6yAe HUM BUKOHAHE MOBHICTIO.
|, no-gpyre, OCKinbkM BTpaTa COMiJapHOCTI Mae HacnigkoM BTpaTy npaBa perpecy y GopxHUKa, AKWN
BMKOHaB 3000B’A3aHHs, A0 pelTn BOPXKHMKIB, TO MPO Taky «BTpaTy CONigapHOCTI» BECTM MOBY He BapToO.

B KOHTeKCTi ocobucTux 3anepeyeHb akTyanbHUM € NMUTaHHA 3anepeyeHHs Yy BUrmsani NocunaHHs Ha
HegiNCHICTb NMpaBOYMHY MO BiOHOLLEHHIO A0 OAHOro 3 conigapHuMx OGOPXHUKIB (Hanpwuknag, MaB Micue
obmaH un npumyc). Yn mae HacnigkoM HeAiNCHICTb NPaBOYMHY LLIOAO OAHOro 3 cornigapHUX OOPXKHUKIB -
BM3HAHHS MOro HEeAiMCHUM aBTOMATMYHO i MO BiAHOLLEHHIO A0 iHLWMX ConigapHnx GOPXKHUKIB?

Mpsimoi Bignosigi Ha ue 3anuTaHHs LIK YkpaiHm He MicTuTb. 3 ofHi€i CTOPOHW, BU3HAHHS NPaBOYNHY
HegiCHMM MO BiAHOLWIEHHIO OO OAHOrOo 3 conigapHuUX BOPXKHUKIB (OedpekT Boni, Heaie3aaTHICTb, TOWO) He
TsirHe 3a cob0l HeAiMCHICTbL NO BiAHOLLEHHIO A0 iHLWMX conigapHMx OOpXHUKIB [4, 55], BUxogsaum 3 Teopil
MHOXWHHOCTI 3B’a3kiB. OgHakK, 3 iHLWOI CTOPOHMU, SKLWO OAMH 3 OOPXKHWUKIB BHACMiAOK HEAINCHOCTI Takum
YMHOM «BMOYBaE», TO BTPAYaAETLCS | CEHC 3060B’s13aHHSA: NO-nepLue, BiadyBaeTbCs 306inbLUeHHS 060B’A3KY
BOOPXHMKIB, WO 3anNUWNNCB, afXe BOHW BXE HE 3MOXYTb B NOPSAKY perpecy CTArHyTM iM HanexHe 3
BbopxHuKa, Wwo «Bubys». MNo-gpyre, gk Togi 6yt 3 3060B’A3aHHAMM NPU HENOAINBHOCTI NpegMeTa - AK
BOPXKHMKN, L0 3aNMLLMANC, 3MOXYTb BUKOHATK 3060B’a3aHHSA 6e3 BopxkHMKa, Lo «BUBYB»?

Bigtak, Ha Hawy aymky, B LK YkpaiHu cnig BCTaHOBUTM MNOJSIOXKEHHS, BIiAMOBIOHO OO0 SIKOro:
«Bu3HaHHA npaBoOYMHY HeniiCcHMM MO BiOHOWEHHIO A0 OAHOro 3 conigapHux OOpXHMKIB He Mae
HacnigKoM BU3HAHHSI TAKOro MPaBOYMHY HEOIACHMM MO BiAHOLLEHHIO A0 iHWKX. IHWIi conigapHi GOpXKHNKK
OyayTb BignoBigaTn nepea KpeaMToOpoM 3a BUpaxXyBaHHAM Tiel YaCcTMHU abo Tiel cymu, SIKy BOHU, LUIISIXOM
perpecy, Mornu 6 otpumaT 3 6op>KHKKA, LWOoJ0 AKoro 6yno BM3HaHO NpaBOYMH HedjicHuM. B conigapHumx
3000B’sA3aHHAX 3 HENOAINMbHMM NPeaMETOM BU3HAHHSA MPaBOYMHY HEAINCHUM LLOAO0 OOHOro 3 COnigapHMX
OOpPXXHMKIB Ma€ HaCcMigKOM BU3HAHHS MOr0 HEAINCHUM i MO BiHOLIEHHIO 4O iHLINX».

CTOCOBHO pO3MeXyBaHHS 3anepeyveHb 3aranbHuX i 0COBUCTMX Cnig 3BEPHYTM yBary Ha ocobnmnBOCTi
NPUNUHEHHST 3000B’A3aHHS LUMAXOM 3apaxyBaHHSA 3YCTPiYHMX ogHopigHux BuMor. OcKinbku 3ycTpidHa
BMMOra GOpXXHMKa I'PYHTYETLCA Ha WMOro ocobucTux B3aeMuHax 3 KpeauTopoM, npea'sBuTM MOoro Ao
3apaxyBaHHs MOXe nuiie Ton BOPXKHMK, AKOMY HanexuTb AaHa 3ycTpidHa Bumora [4, 55]. IHwi conigapHi
BOOpPXHMKN HE MaloTb MpaBa Npea'sBMTU A0 3apaxyBaHHS 3YCTPiYHY BUMOry AaHOro BOpXKHUKA, sika Y HUX
0cobUCTO BIiACYTHS.

Oo npuknagy, ®LK B cT. 1294 micTuTe NpsAMy BKasiBKy, BignoBigHO A0 sikoi: «ConigapHuin 60p»HMK
He MOXe BUCYHYTU Y BUrMSAAi 3anepeyvyeHHsi BUMOT TOro, L0 KpeaAUTOpP BUHEH NOro cniBOOPXHUKY» [2].

Ockinbkn Kpegutop Yy conigapHoMy 3000B’A3aHHi oOvpae CcamocCTiMHO OGOopXHMKa, Ha SIKOro
NoKNagaeTbCA CTAMHEHHS i Y BU3HAYEHOMY HMM PO3Mipi, TO NULLE BiH caM YNOBHOBaXEHUN NPUNUHUTU
conigapHe 3000B'si3aHHSA 3apaxyBaHHAM Y 3B'A3Ky 3i CBOIM OAHOPIAHUM 3000B'A3aHHAM nepes ogHum abo
Aekinbkoma 6GopXHWKaMu, 3asiBMBLUM MNPO L& CaMOCTINHO 3 [OTPUMAHHSAM BUMOP 3aKOHY LWOAOo
3apaxyBaHHs (cT.cT. 601 - 603 LK YkpaiHu). Ane, konum 3060B’A3aHHA BMKOHaHE LUMAXOM TaKoro
3apaxyBaHHs, B iHWWX CONifapHUX OOPXHUKIB BMHMKAE NPaBO BUCYBATU 3anepeyvyeHHs NpoTu BUMOT
KpeauTopa 3 NOCUSTaHHAM Ha BUKOHAHHS 3060B’s13aHHSA TakuM CMOCOOOM iHLWMM GOPXKHUKOM.

3 ornsgy Ha dpaHuy3bkuii JocBig, Ha Hawy Aymky, cT. 544 LIK YkpaiHu cnig 4ONOBHUTM HACTYNHUM
nonoxeHHsam: «lpasuna cT1.544 LUK VYkpaiHM 3acTocOBYHOTbCA MNpU MNPUMNUHEHHI conigapHoro
3000B’A3aHHSA LWNSAXOM 3apaxyBaHHS 3YCTPIYHUX OOHOPIAHMX BUMOT KpeauTopa Ta O4HOro 3 comnigapHux
OopxHukiB. ConigapHuin OOPXHWK HE MOXe BUCYBaTU 3arnepeyveHHst KpeauTopy, Nocunakwymck Ha Te, Wo
BMMOra Moxe OyTuM 3a[0BOfeHa LWAAXOM 3apaxyBaHHA OOHOPIOHWX 3YCTPIYHMX BMMOT iHLIOrO
conigapHoro 6opxxHUKa». MoXnuBo, Le i BUNNMBAaE i3 3aranbHUX NOonoXeHb Ta npuHuuMnie LUK YkpaiHn,
ane JiTke peryrnioBaHHSA AaHuX CYCNiNbHUX BiQHOCWMH [00AacTb MPaBOBOI BM3HAYEHOCTI Ta AOMNOMOXe
YHUKHYTU MOXIMBUX CMOPIB.

TakMMm 4MHOM, Ha nigcTaBi BUKNAZeHOro, BOaAYaeTbCA 3a [OUiNbHE BUAINMUTU TpU KaTeropii
3anepeyeHb, sKi MOXYTb OyTM BMCYHYTI conigapHumM GOpPXKHMKOM 4Yn BOpPXKHUKaAMKU 0O BUMOI KpeguTopa:
3arasnbHi, NepeBaXxHO OCOBUCTI | BUKITHOUHO OCOOUCTiI.

Mig 3aranbHUMK 3anepeveHHaMU chig po3yMiTu Ti, AKi MOXyTb OyTK 3asBneHi B MOBHOMY 06cA3i o
Kpegutopa Oyab-akuM conigapHum 6opkHukoM. BBakaemo 3a HeoOxigHe BctaHoButM B LIK Ykpainu
npaBumno, BIOMNOBIAHO OO0 AKOro NPOCTPOYEHHS, AonylleHe KpeaUTOpOM MO BiAHOLLEHHIO A0 OOHOro 3
conigapHux OOpPXHMKIB, MOLUMPIETLCS Ha IHWKMX OOpPXHUKIB. Takox BOavyaemMo 3a HeobXxigHe
BperynioBatv NUTaHHS MOXNMBOCTI HEBMKOPWUCTAHHS NpaBa Ha 3aranbHe 3anepeyeHHs 3i CTOPOHU
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DopxHKKa, 40 KOTporo Oyna BUCYHyTa BUMOra 3i CTOPOHM KpeauTopa. B Takomy Bunagky, Ha Hawwy AyMKY,
Takuin 6OPXXHMK NOBMHEH NO30aBNSATMCL NpaBa Ha pPerpec Mo BigHOLIEHHIO A0 iHWMX BOPXHMKIB.

Ha 3anepeyeHHss nepeBakHO OCOOMCTI MOXe MOCnaTUCA TOW, Y KOrO BOHW BUMHMKIIW, @ BCi iHLUI
OOPXHMKN — N1LIE B YaCTUHI. Taki 3anepedeHHs MOXYTb BUHUKATW Y BUNagkax NpoLeHHs 6opry ogHomy
i3 conigapHnx GOPXHWKIB, @ TAKOX MOEQHAHHAM KpeauTopa Ta OOHOrO i3 conigapHMx OOPXXHMKIB B OOHIl
0cobi. Xo4 yKpaiHCbKiA LUMBINbHIN NpaBOBilt AOKTPUHI Hapasi HEBIAOMWUA TaKWA PI3HOBUA 3anepeveHb,
BBaXaemo 3a HeobxigHe 3akpinuTtu noro B LIK YkpaiHu.

3anepeyeHHs BUKIMIOYHO OCOBUCTI MOXYTb OyTW 3asBreHi TiMbkM TUM conigapHum BOpXHMKOM, B
0cobi KOro BOHW BUHUKNW. Takmm 4YMHOM, OOPXKHMK He BNpaBi 3asBnATW 3anepedeHHsl y BuUnagky
HafABHOCTI OAHOPIAHWX BMMOr Yy KpeguTopa Ta iHWOoro conigapHoro 6opxHuka. Y BuNagKy HediiCHOCTI
nNpaBoYMHY MO BIOHOLIEHHIO A0 OAHOro i3 conigapHuMx OOPXKHUKIB, MO BIAHOLIEHHIO A0 iHWWUX Take
30008B’A3aHHSA MOBUHHE BU3HABaTUCh AICHUM 3a BMpaxyBaHHAM 4acTku BopxHMKa, WO «BMOYB». BigTak,
Ha HegiNCHICTb MPaBOYMHY MOXe MnocunaTucs nuuwe Ton BGOpXKHMK, 3 0COBOK SAKOro Taka HeAiNCHICTb
nos’si3aHa.
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YOK 342.9
NMPOBJIEMU NMPABOBOIO 3AXUCTY NEPCOHAJNIbHUX OAHUX

AK BIBOMOCTEN 3 OBMEXEHUM OOCTYINOM

Lapa6ypuHa O.0.

acniipaHm kaghedpu KoMepUyitiHo20 rpasa

Kuiscbkoeo HauyjioHarnbHO20 mopao8esibHO-eKOHOMIYHO20 yHigepcumemy

B cTaTtTi aHani3yloTbCs AedKi akTyarnbHi MUTaHHA NPaBOBOro 3axmMcTy KOHMIgeHLUinHOT iHdopmauii npo
ocoby (nepcoHanbHMX OaHWX), BU3HAYaETbLCA 3MICT Takoi iHdopMmauii, aHani3ylTbca dakTopu, Lo
BMMMBAKTb Ha MOPYLIEHHS MpaBa o0coOu, 30Kpema, OKPEMWUX KaTeropii HEmMoOBHOMITHIX, Ha Taky
iHdopMaLito, NPONOHYIOTLCSH LUNAXM BOOCKOHANEHHS BiAMOBIOHOrO NPaBoOBOro perynioBaHHs.

B cTtaTbe aHann3mpyloTCsl HEKOTOPbIE akTyalibHble BOMPOCHI NPaBOBON 3alnTbl KOHPUAEHUMANBEHON
WHOPMaUMM O FIMYHOCTU (NEpPCOHanbHbIX AAHHbIX), ONPedenseTcss CoaepXaHue Takon MHdopMauuu;
aHanuaupyrTca (PakTopbl, BRAMSAKOLWIME HA HapyleHWe npaBa NWMYHOCTU, B YaCTHOCTWU, OTAENbHbIX
KaTeropmm HeCOBEPLUEHHONMETHMX, Ha Takyl MHAOPMaLMIo, HaMevyalTcs MyTM YCOBEPLUEHCTBOBAHWSA
NpaBOBOro perynnmpoBaHnsa B COOTBETCTBYIOLLIEN 06nacTu.

In this article some actual matters about law protection of personal data of individuals are analysed:
content of information, its components; determined factors which influence upon breach of the individual
rights in particular upon spare categories of under ages, upon confidential of information of private
character, also determined the ways of improvement of law regulation in correspond sphere.

KniouoBi cnoBa: iHdopmaLia 3 obmexeHumM JOCTyrnoMm, KOHdigeHuinHa iHdopmalia npo ocoby,
nepcoHarnbHi aaHi, iHdopmalis Npo ocobucTe Ta CiMeNHE XUTTA 0cobu.

B cyvacHui nepiog y 3B’SI3Ky 3 iHTEHCMBHUM pPO3BUTKOM 3acobiB 36opy, 06pobku, 30epiraHHs,
nepegadi pisHux BuAiB iHdopmauii, i3 rmobanbHUM HACTYNMOM TaK 3BaHOro BipTyaslbHOTrO MPOCTOpPY,
PO3BUTKOM MOTYXHUX MeEpex KOMYHIKauiMHUX CuUCTeM, $SKi 3AINCHIOITb TpaHCrpaHW4Hi  nepegadi
BiJOMOCTEN, KONMM 36inblUyOTECA MOXIIMBOCTI HECAHKLIIOHOBAHOro AOCTyny A0 iHdopmaLii npo ocoby,
iHLWMX BMAIB iHpOpMAaLi, BUKOPUCTAHHSA SKOT MOXE CMIPUYMHWUTM LLKOAY, 30KpemMa, 3aKOHHUM iHTepecam
KOHKPETHOI MoauHK, Bce Binbll akTyanbHOKW cTae npobnema HeobXigHOCTI 3axMCTy KOHMIAEHUINHOI
iHdopMauii npo isnyHy ocoby — NepcoHanbHUX AaHWX.

CTpiMKMI pO3BUTOK iHCDOPMALIHUX TexHOmorin y cdepi goctyny, 06pobku AaHMX, MOLUMPEHHS
BiOMOCTEN Ta iHWIi YMHHUKM YCKNaaHIOKTbL YMOBU 36epiraHHsa iHdopMalii npo disnyHy ocoby, a, oTxe,
PO3LLMPIOIOTE MOXIUMBOCTI HECaHKLIOHOBAHOIo PO3MNOBCIOAXEHHS BiJOMOCTEN NPMBATHOroO Xapakrepy. Ak
HaronowyTb BITYM3HSAHI  ChewlianicTM, BAPOBamXEHHs aBTOMaTU30BaHMX iH(OPMALINHUX CuUCTeEM,
TeNeKoMyHiKaUilHNX Mepex, 6a3, GaHkiB gaHUX CNPUYMHIOE He TiflbKM MO3WUTUBHI, ane W HeratuBHi
Hacnigkm, a came HoBi POPMKM HeCaHKLiOHOBaAHOro AOCTYNy Ao iHdopMaLii abo K KOMMIOTEPHI 3MOYNHM,
00’EKTOM SKUX € CyCniNbHi  BigHOCUMHM nNo 3abe3neyeHHO 06e3neku KOMM'IOTEPHOI iHdopMmaLii,
iHdopMaLiiHUX cucTeM Ta KOMM'IOTEPHNUX Mepex [1, 1].

MeTolo uiei cTaTTi € [JOoCnigKeHHs CTaHy NpaBOBOro perynioBaHHA BiOHOCUH, MOB’A3aHMX i3
BiJOMOCTSIMM, WO CKNagalTb KOHMIAEHUINHY iHopmauito npo isndHy 0ocoby (mepcoHanbHi  AaHi),
MOLUYKY HampsMKIB MPaBOBOro 3axMCTy Takumx BiJOMOCTEW, 30KpeMa, nepcoHicikoBaHoi iHdopmalii npo
HEMNOBHONITHIX.

Cnig 3asHauvTu, Wo faHa npobrnemaTvka 3HaNllna NeBHE BUCBITIIEHHS B HAyKOBilM NiTepaTypi.
OkpeMi nuTaHHa npobnem 3axucty iHdopmadii npo isnyHy ocoby (nepcoHanbHUX AaHux)
po3rnsgatTbea B poboTax, 30kpema, TaKuX BiTYM3HAHMX Ta 3apybikHMX BUeHUX, sk ApicToBa |., BapaHoB
O., Baunno 1., Bpuxko B., IBaHoBcbkuii B., KpuctanbHun b., Kotanenyyk C., Mastok I., LUumbantok B. Ta
iH.

OcHOBHMI 3MicT cTaTTi. AK CBIOQYMTb NpakTuka, B TOMY YMCHi i BITYN3HHAHA, NPOLEC OTPUMaHHS
nepcoHanbHUX OaHuX NEepeTBOPHETLCSH Ha CbOrOAHI B OKpeMuin BuA AiSAbHOCTI (MO CyyYacHoMmy, -
Oi3Hec), meTor skoro € 36ip, obpobka Ta MOLWMPEHHS MEPCOHANbHUX AAHUX HA KOMEpPLINHWUX 3acapax.
Hanpwvknag, 3a ouiHkamu ekcnepTiB, CBITOBMI PUHOK NepcoHanbHUX AaHux gocdrae 3 mnpg. gonapis [2,
16]. BigomocTi nNpo noauHy, ii MatepianbHUN CTaH, ocobucTe XUTTA Ta iHWa npuBaTHa iHdopMalis
peani3yloTbCa Ha OUCKaxX, PO3MILLYIOTECS Y IHTepHeTi Towo i 6e3 ocobnunBmx obMexeHb € JOCTYMHUMU
ansa 6ygb-koro. MNpu ubOMYy NpUHAarigHO 3a3HayvnTK, WO GooKeT Aep)XaBu Big 3ragaHoi BULLE KoMepuii
HIiYOro He ofepXye.

Y pasi BigCYTHOCTI YiTKOro MexaHi3aMy AeTanbHOro perynioBaHHSA NUTaHb 30UpaHHSA, BUKOPUCTAHHS i
3HULLLEHHA nepcoHidikoBaHOi iHopmaLil (Hanpuknag, npu  34iIUCHEHHI HernacHux onepaTtuBHO-
PO3LUYKOBUX 3axOAdiB, @ TaKOX 3a BiACYTHOCTI 3aKOHHMX rapaHTii BiOHOBIEHHsI OOMEXeHuX nig 4ac
NPaBOOXOPOHHOI [iSANbHOCTI NpaB rpoMafsiH) iCHYE, SIK BKa3yloTb HaYKOBLL, PU3MK MOpPYLUEHHS nNpaBa Ha
npuBaTHICTb Takoi iHopmalii [3, 48]. BupiweHHs BignosigHMx npobnem MoXxnuee, 30Kpema, Ha nigcrasi
3aCTOCYyBaHHA MDKHapoAHO-MPaBOBMX HOPM Y BIAMOBIAHIN ranysi, 30kpemMa, €BPONencbKnX cTaHOapTiB
3aXMCTy NEepCcoHanbHUX AaHuWX, WO BCTaHOBIEHI, Hanpuknan, KoHeeHuieo Pagu €sponn 28 ciuHs 1981
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p. Ne 108 “lpo 3axuct oci6 y 3B’A3Ky 3 aBTOMaTM30BaHO OOPOOKOK nepcoHanbHUX AaHux” Ta
MonpaBkamu Ao uiei KOHBEHLT CTOCOBHO AaHMX 0COBUCTOro Xxapakrepy, Ta iH.

BignoBigHO 40 cneuianbHOro 3akoHogaBCTBa YKpaiHW iHopmauis npo disuyHy ocoby, a Takox
iHpopmauisi, AOCTyNn OO0 SIKOi obmexeHo isnyHoo abo topuanyHo 0coboto (KpiM cyB’ekTiB BnagHMX
NMOBHOBaXEHb), HaNEXWUTb A0 KOHMIAEeHUinHOi iHopmauii (cT.11 3akoHy YkpaiHm “Tpo iHdopmauio” B
pegakuii Big 13 ciuHs 2011 p., cT.7 3akoHy Ykpainu «[Mpo goctyn oo ny6nivHoi iHbopmauii»). Tak, 3a
3akoHom Ykpainm “lMpo iHdopmauito” [o  KoHdiAeHUinHOI iHbopMaLii npo gisnyHy ocoby, HanexaTb,
30Kpema, [aHi Npo ii HauioHanbHICTb, OCBITY, CIMENHWA CTaH, PenirinHi NepekoHaHHA, CTaH 300poB'd, a
Takox agpeca, gata i micue HapogxeHHs (cT. 11 3akoHy) [4]. TakuM YMHOM, MOXHa MPUNYCTUTW, LUO
BKasaHi Hopmu nepepbavatoTb, WO He BCi BigoOMOCTi npo isndHy ocoby HOCATb Xapaktep
KOHiaeHUinHoi iHpopmaLii.

[Jewlo, Ha Haw norngag, No-iHWOMY perynioTbCa BianoBiagHi nuTaHHsa 3akoHoM Ykpainu «[po 3axuct
nepcoHanbHUX AaHMX», 3a SIKUM MNEePCOHaNbHUMW OaHMMM € BiAOMOCTI UM CYKYMHICTb BiJOMOCTEW Npo
i3nyHy ocoby, sika igeHTudikoBaHa abo Moxe ByTn KOHKpPeTHO iaeHTudikoBaHa (cTatTs 1 3akoHy) [5].
[nsa nopiBHsIHHSA, 3a 3ragaHoto KoHBeHuieto Pagu €sponu Big 28 ciuHa 1981 p. “lMpo 3axucT ocib y
3B’SI3Ky 3 aBTOMaTM30BaHOK 0O6pOOKOK NepcoHanbHUX AaHnx”, MepcoHarnbHi AaHi — ue iHpopmauid, wo
CTOCYETbCS KOHKpPeTHOI abo Takoi, sika mMoxe OyTu igeHTudikoBaHa, ocobun. MoxHa nobauntun, LWo
YKpaiHCbKNN 3aKOHO4aBeLb BUKOPUCTAB €BPONENCbKe PO3YMIHHA NOHATTA «NepcoHarnbHi AaHi». Y Ton xe
yac, Ha Haw nornga, He 6yno BpaxoBaHO NOAIN UMX OAHUX HA OaHi 3aranbHOro xapakrtepy (40 HuX
BiAHOCATbLCA: Mpi3BuULWe, iM'S;, No-b6aTbkOBi, AaTa Ta MicUe HapOAXKEHHS, rPOMagsdAHCTBO Ta Micue
NPOXMBAHHA) Ta «Bpas3nuBi» NepcoHanbHi AaHi (AK-TO: AaHi Npo CTaH 300poB’'S — iCTopilo XxBOpobw,
AiarHo3yM TOLWO; €THIYHY HamneXHiCTb; CTaBNEeHHs [0 penirii; igeHTudikauinHi koanm 4m Homepw;
nepcoHanbHi cumBonuv; mignuc; BiAGWTKM nanbuiB, 3anucy ronocy, doTtorpadii; gaHi Npo po3mip
3apnnaTt M iHWi 3aKoHHI 4OX0AW, MPOo BKNagu Ta paxyHkM B BaHkax, HEpPyXOMICTb, NodaTKOBUIA CTaTYC;
KpeauTHa icTopis; AdaHi npo cyaMmicTb Ta iHWi ¢opMM MNPUTATHEHHST OCOOM 00 KPUMIHANbLHOI,
aAMIHICTpaTMBHOI Y1 AUCUMNAIHAPHOI BiANOBIAANBHOCTI; pe3ynbTaTh icnuTiB, NPodecinHOro 1 iHWoro
TECTyBaHHS TOLWO). €BPONENCHKMMU HOPMATMBHMMK akTamMy 3abOpOHSETbCA  30upaHHs, 30epiraHHs,
BMKOPUCTaHHS Ta MowWMpeHHa 6e3 3roan cyb’ekTa came «Bpas3nUBMX» MNEPCOHANbHUX OAHWX, a He
B3arani BCiX NepcoHanbHUX JaHWX, SK Lie nepeadadeHo y BiTYN3HAHOMY 3aKOHi.

MoxHa ckasaTu, WO MOLMPEHHS HaUiOHaNbHUM 3aKOHOM Pexumy KOHMIAEHUIMHOCTI Ha BCi BUAU
iHdopmauii npo isndHy ocoby (cT.5 3akoHy YkpaiHu «[1po 3axucT nepcoHanbHUX AaHux»), TOOTO
PO3LUMPEHHS KOMa BigoOMOCTENM Npo 0coly, AKi MOXyTb 00pobnaTvCck nuwe 3a 3rogot cyb’ekta
nepcoHanbHMX AdaHuxX, AK Toro nepegbavaldTb HOPMM YMHHOTO 3aKOHOOABCTBa i Hacamnepen
KOHCTUTYLinHOro (cT.32 OcHOoBHOro 3akoHy YKpaiHu), He TifbKW YCKNaAHIoEe, Ha HalW nornsg, peanisadito
npaeBa Ha iHdopmauijlo, ane W He BIANOBIAAE MDKHAPOAHO-MPABOBMM CTaHAapTam peryntoBaHHS
BigMoOBiAHMX BiOHOCUH.

AHania MikKHapoOHO-NPaBOBOrO PErynioBaHHA 3axXMCTy MEpPCOHANbHMX AaHWUX CBigYMTb, 30Kpema,
npo TpW OCHOBHI Moro TeHAeHLUil. [No-nepLue, ue AeknapyBaHHA B akTax 3aranbHOro xapakrepy npasa Ha
3aXUCT MepcoHanbHUX OaHWX $K OPraHiyHOi YacTMHM yHOAMEHTaNbHUX NpaB MAWHW; MO-Apyre,
3aKpinneHHs B HopMaTMBHUX akTax €sponencbkoro Coto3y, Pagu €sponn, perioHansHUX MiKHapOAHUX
opraHisauii NOBHOBaXeHb Ha perynoBaHHA BiAMOBIAHOrO npasa i, NO-TPETE, BKIMIOYEHHHA HOPUAUYHUX
HOPM OO0 OXOPOHW KOHMiAeHUinHOI iHdopmalii y MikHapoaHi gorosopu [6, 13]. Jo MixHapogHo-
NpPaBoOBMX KEPIBHMX MPUHUMMIB 3axXUCTy MNEpCOHanNbHMX [AaHUX HamnexaTb, 30KPeMa, 3aKOHHICTb
OTPUMaHHS, 0BpobKM | BMKOPUCTaHHS iHdOPMaLii; KOHKpeTHa MeTa 3060py; OOMEXeHiCTb CTPOKY
30epiraHHs, TOYHICTb; 3aXUCT Big BMNAAKOBOIO YN HECAHKLIOHOBAHOrO 3HULLEHHS Y/ BUMAAKOBOiT BTpaTy,
Bif, HECAHKLIOHOBaAHOro [OCTyny Ao iHopMauii; rnmacHicTb; NMpaBo AOCTyny ocobu OO0 nepcoHanbHOI
iHdopMaUii; NpaBo NepeBipky | BHECEHHSA 3MiH Y CBOI AaHi Ta iH.

Cnig nigkpecnuTu, Wo geski 3 NoAdibHMx npuHUMniB cnpunHaTi KoHcTutyuieto Ykpainu. Tak, ctarta 32
KoHcTuTyuii YkpaiHn 3abopoHsie 36upaHHs, 36epiraHHs, BUKOPUCTAHHA Ta MOLUMPEHHST KOHMigEHUiINHOT
iHopMauii npo ocoby 6e3 ii 3rogu, Kpim BuMNagkiB, BM3HAYEHMX 3aKOHOM, i fvLIe B iHTepecax
HauioHanbHOI ©e3nekn, ekoHoMiYHoro [obpobyTy Ta npaB MAMHWU. 3asHauMmo, WO BigNOBIAHO A0
oQiLinHOro TNyMayeHHs uiei HopMmu KOHCTUTYLIMHUIA ¢y YKpaiHu cBoiM piweHHsaMm Big 20.01.2012 poky
BiHIC [0 KOHiAEHUINHOT iIHpopMmaLii Takox i iHpopmaLito Npo ocobucTte Ta cimenHe xuTTa ocobu. Tak,
iHpopmauieto Npo ocobucTte Ta ciMerHe XUTTA 0cobu HasBaHi Oyab-aki BigoMocTi Ta/abo gaHi npo
BiJHOCVMHM HEMaWHOBOrO Ta MaWHOBOrO xapakTtepy, ob6CTaBuHW, MOAji, CTOCYHKM TOLWO, MOB’'A3aHi 3
ocobo Ta uneHamm ii CiM'i, 3a BUHATKOM nepeadayeHoi 3akoHaMu iHdopmauii, WO CTOCYETbCS
3[iicHeHHs ocoboto, sika 3ammae nocagy, NoB’A3aHy 3 BUKOHAHHAM (yHKUiA OdepxasBu abo opraHiB
MiCLLeBOro camMoBpsiQyBaHHS, nocagoBux abo cnyxbosBux noBHOBaxeHb [7]. 36upaHHs, 30epiraHHs,
BMKOPUCTaHHS Ta NOLUMPEHHsT KOHpigeHLiHOT iHdhopmalii npo ocoby 6e3 i 3roau AepXxaBow, opraHamu
MiCLLeBOrO CamMOBpPSAYBaHHS, LpUANYHUMKU abo i3nyHMMKM ocobGamu BM3HAETBCA  BTPYYaHHAM B i
ocobucTe Ta CiMeNHe XUTTS, ke OOMYCKAETbCS BUHATKOBO Y BMNaAKax, BU3HAYEHMX 3aKOHOM, i nuile B
iHTepecax HauioHanbHoi 6e3nekun, ekoHOMiYHOro 4OOpoOyTYy Ta NpaB NOANHN.
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TakMMm 4YMHOM, 3aKOHOOABCTBO Mepefdayae HacTyMHi NpaBoBi NiacTaBy Ans 30MpaHHs, 30epiraHHs,
BMKOPUCTAHHSA Ta NMOLUMPEHHS KOHIAEHLiNHOI iHdbopMaLii npo ocoly:

- 3roja ocobu Ha 36upaHHs, 36epiraHHs, BUKOPUCTAHHA Ta MOLUMPEHHST KOHMpiAEHUiHOT iHdopmauii
CTOCOBHO Hel,

- Yy pasi BigCyTHOCTI Takoi 3rogu, BUnNagku, BU3HAYEHi 3aKOHOM, i nuwie B iHTepecax HauioHanbHOT
©e3nekn, EKOHOMIYHOro 406poOyTY Ta Npae NIOAMHMN.

Pasom 3 Tum, Hanpuknag, 3akoH YKpaiHu «[1po oCHOBM HauioHanbHOI 6e3nekn YkpaiHny, akui €
OCHOBOMOMOXHNM HOPMAaTUBHO-NPABOBUM aKTOM, LLO BM3HA4Yae OCHOBHI 3acagn OepXKaBHOI MONITUKWM,
CNpsAMOBaHOI Ha 3axUCT HaLioHanbHUX IHTEPECIB | rapaHTyBaHHs B YkpaiHi 6e3nekn ocobu, cycninbCcTaa i
AepKaBu Big 30BHILLHIX | BHYTPILIHIX 3arpo3 y BCiX cepax XUTTEQIANbHOCTI, HE TiMbKM HE MICTUTb
NOHATTA [HTepeciB HauioHanbHOi Be3nekn sk o6’ekTy MpaBOBOro 3axucTy, a W nepeniky BUNaakis
30upaHHs, 30epiraHHs, BUKOPUCTaHHA Ta MOLUMPEHHS KOHiAeHUiHOI iHbopMalii npo ocoby 6e3 i
3rogn. HaTomicTb, Sk HaronoLwyTb OKPEMI aBTopuW, 3ragaHuin 3akoH OMepye iHWMMMW MOHATTSAMM, SK-TO:
KUTTEBO BaXINUBI iIHTEPECU», «HALUOHANbHI iIHTEpecu», «NpiopuTeTn HaLioHanbHUX iHTepeciBy» [8, 128].

3okpema, BXe 3ragyBaHuin 3akoH YKpaiHu «[1po 3axucT nepcoHanbHUX OaHUX» BU3Ha4ae Ccyb’ekTiB
BIJHOCWH, MOB’A3aHMX 3 MEepCOHanbHUMK OaHUMW: CYB'eKT nepcoHanbHMX AaHWX — gisudHa ocoba,
CTOCOBHO $IKOi BiAMOBIAHO A0 3aKOHY 34iMCHIOETLCA 00po0OkKa ii NnepcoHanbHUX AaHuX; BonoAineub 6asu
nepcoHanbHMX faHux — ¢isnyHa abo topugudHa ocoba, dkii 3akoHOM abo 3a 3rogok cyd'ekTa
nepcoHanbHMX [aHUX HagaHo npaBO Ha OOpoOKy LMX [daHuX, SIKa 3aTBepoXye MeTy o6pobku
nepcoHanbHMX AaHux Yy Uin 6asi gaHnx, BCTAHOBNIOE CKMaA LMX AaHuX Ta npoueaypu ix obpobku, akwo
iHWE He BM3HA4YeHO 3aKOHOM; po3nopsgHuK 6asm nepcoHanbHUX AaHux — isnyHa 4m puanyHa ocoba,
AKin Bonoginbuem 6a3n nepcoHanbHUX gaHux abo 3akOHOM HafgaHO npaBo 06pobNATKU Ui AaHi; TpeTs
ocoba — Byab-sika ocoba, 3a BUHATKOM Cyb'eKTa MepCOHanbHUX AaHUX, BONOAINbUS YM PO3NOpsiAHUKa
0a3n nepcoHanbHMX OaHWX Ta YNOBHOBAaXXEHOrO OEep)XaBHOro opraHy 3 MUTaHb 3aXMCTy MepcoHanbHUX
AaHuX, SKiA BOMOAINbLEM YU PO3MNOPSOHVMKOM 0a3n MepcoHanbHWX AaHUX 3AINCHI0ETBCA nepedaya
nepcoHanbHUX OaHWX BiAMNOBIAHO OO0 3aKOHY; YMNOBHOBAXEHWW OepXaBHWUM OpraH 3 MnuUTaHb 3axucTy
nepcoHanbHMUX AaHux; iHWi opraHn OepXaBHOI Braau Ta OpraHu MICLEeBOro camoBpsilyBaHHS, A0
NMOBHOBAaXEHb SKUX HaneXuTb 3AINCHEHHS 3axXMCTy nepcoHanbHUX AaHux. [NpoaHanisyBaBLUM 3a3HAYeHi
MONOXEHHS, MOXHa OiNTU BUCHOBKY, WO disndHa ocoba He mMae npaBa BACHOCTI HA CBOI MepcoHarbHi
OaHi, WO, Ha Haw nornsd, Ccyrnepeyntb MOSIOXKEHHsIM, 30Kpema, CT. 7 3akoHy YkpaiHu «[1po goctyn oo
nyGnivyHoI iHbopmaLii», BiANOBIAHO 4O SKOI KOHMIAeHUiNHa iHbopMaLia — Le iHdopmauis, JOCTyn A0 Kol
obmexeHo isnyHo abo tpuanyHOK 0Ccobot0, KpiM CyB'eKTiB BriagHWX MOBHOBaXEHb, Ta fka MOXe
NOLIMPIOBATMCS Y BU3HAYEHOMY HUMW NOPSAAKY 3a ixHiM 6axaHHaM BignosigHO Ao nepeabadyeHnx HUMK
ymoB, TO6TO, Ha Haw nornsag, nepegbadvae HeobxigHICTb npas  PisMYHOT 0COBM Ha BracHi NepCOHanbHi
naHi.

Ak Bigomo, 3rigHo 3 MonoxeHHsaM npo [epxaBHy cnyx0y YKpaiHM 3 NUTaHb 3aXUCTY NepcoHanbHMX
AaHux (gani — OC3r0), sateepoxeHuM Ykasom [NpesugeHta Ykpainu Big 06.04.2012 p., uen opraH €
LEeHTpanbHMM OpraHoM BWKOHAaBYOl Bnaaw, sikmi 3abeanedvye peanisauito AepxaBHOI NoniTnkn y cdepi
3aXMCTy nepcoHanbHUX AaHux. Buxogauu 3 TekcTy Ha3BaHOro JOKyMEeHTa, Has3BaHMW YNOBHOBaXEHUN
OpraH € CKMNafgoBOK YacTWHOK BMKOHAaBYOI BNagu, WO akTUYHO Mo3baBnsie MOro Hes3anexHocTi Mo
BMKOHaHHIO MOKMNafeHUX Ha HbOro MOBHOBaXEHb Y BiOMNOBIAHIA cdepi. BapTo BigMiTUTH, WO nogibHun
nigxig He BiAnosifae, 30Kpema, EBPOMNEWNCHKI 3aKOHOTBOPYIM MPaKTULi, fKa 3aKkpinnioe HesanexHicTb
OpraHis, WO 3A4INCHIOTE 3aXMUCT NepCcoHanbHUX AaHNX.

LLle ogHieto 3 akTyaneHUX Npobnem € JouinbHICTb BUPOBNEHHSA NPaBOBMX MEXaHi3MiB 3axuCTy npas
Ha KOHIAEHUiNHY iHopMaLilo LWOAO0 HEMOBHOMITHIX, SKi BYUMHWUIM 3N0YUHM abo NpaBONOPYLUEHHS.

3a cBoew CyTTIO Taka iHdopmauisa, aka  3bupaeTbcsd, 0b6poBRSETLCH,  MOLIMPIOETLCH
NpPaBOOXOPOHHVMMMW OpraHamu, € NpaBOBO, OCKIMbKX Ti CKNagoBOK € CYKYMHICTb JOKYMEHTOBaHUX abo
nybnivyHO OronoLleHnx BIQOMOCTEW MNP0 MPaBONOPSAOK, MPaBOMOPYLIEHHA i 60poTbby 3 HuMK, iX
npocinakTuky Towo. Taki o3Haku npaBoBoOi iHdopmauil MicTute cT. 17 3akoHy YkpaiHu “Tlpo
iHdopMauio”. MopibHa iHdopmaLis, y ToMy ymchi 1 Yepe3 3acobm MacoBoi iHpopmalii, Mae BNMB Ha
dopMyBaHHS NPaBOCBIAOMOCTI Y CYCMiNbCTBI, rpoMaacbkol Aymku. MpoTe, 9k 3a3HavalTb cneuianictu, B
cyyacHunx 3MI B YkpaiHi nepeBaxae, sk NpaBumo, HeratMBHa iHpopmauis Nnpo 3axoaum wono 6opotbLbu i3
3MOYUHHICTIO Ta MPaBOMOPYLUEHHAMU, a Le, 3a iX OUiHKaMWu, HEMVHy4Ye Mpu3BOAUTb OO0 HOPMYBaHHSI
HeageKkBaTHMX CTEpeoTUniB Yy CBIJOMOCTI MepecidyHMx rpoMagsH, ocobnvMeo Mormogi. Y nporpamax Ta
nybnikalisx npaBOBOro XxapakTepy MepeBaxae, Hacamnepen, EMOUINHWA BWUKNah «CeHCcauilnHOI»
KpMMiHanbHOI iHopmaLii CTOCOBHO NPaBoMOpYyLUEHb HEMOBHOMITHIX, fika 34ebinbLworo sanuwaeTtbcs 6e3
NpodeCiNHOrO KOMEHTyBaHHs. MaloTb Micue, Hanpuknag, BUMNagku «OEeMOHCTPYBaHHs» y 3acobax
MacoBoOi iHpopmauii ocobn HEMOBHOMITHLOrO MpaBOMNOPYLUHWKA Yy AOBOMi 3yxBanomy abo HaBnaku —
NPUHU3NMBOMY BUMMSA4i, WO Mae Hacnigkom HebakaHi Ta HeraTMBHI HacnigkM €Kk gns  camoro
HEMOBHOIMITHBOrO, TakK i ANs Noro 6nNu3bKMX, cycninbcTea B winomy [9, 81]. ToMy akTyanbHUM € NMUTAHHS
npo nopsgok [JocTyny [o Takoi iHdopmauii Ta Mexi igeHTudikauii ocobu HenoBHOMITHLOrO
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NpaBoOMOPYLUHUKa BHACMIAOK OMNPUITIOOHEHHSA AaHUX MPO BYMHEHE HUM CyCrinbHO HebesneyHe OigHHA Ta
iHLWIi NpOsiBM aHTUIPOMaLCbKOI NOBELIHKN.

MopibHi BMMOrM 3aranbHOro xapakTepy CTOCOBHO OOMEXeHHs JocTyny Ao iHdopMauii MicTaTbes,
30kpema. Yy n. 2 ct. 10 KoHBeHUii Npo 3axMcT nNpaB NIOOUHN | OCHOBOMOMNOXHUX cBoboa 1950 p., 4. 3 cT.
34 KoHcTuTyuil YKpaiHu, BiOnoBigHO A0 SIKMX METOK Takux 0OMeXeHb € 3aXMCT NpaB iHWKUX OCi6, a Takox
3anobiraHHss pPO3rooLLeHHI0 iHpopMalii, ogepXaHoi KoHdigeHUinHo. MikHapoOHO-NpaBOBI HOPMMU
MICTATb HU3KY BMMOr LLOAO 3aXMCTy MpaB Ha iHopMaLito HEMOBHONITHIX, SIKi BUNHUNN NPaABONOPYLUEHHS
abo 3nouunH. 3okpema, BignosigHo Ao cT. 3 KoHseHuii OOH “Ipo npaBa guTuHW’ B ycCix Aiax wono airen,
He3anexHo Bi4 TOro, 3AINCHIOITLCA BOHW AepXaBHUMMU YM NPUBATHUMM YCTaHOBAMMU, LLO 3alMalOTbCH
NUTaHHAMMK couianbHOro 3abesneyeHHs, cygamu, agMiHICTpaTUBHMMK 4M 3aKOHOOABYMMMW OpraHamu,
nepLuoYeproBa yBara Npuainsaerbcs Hankpawomy 3abesnedeHHto iHTepecis antuHu [10].

UnHHe 3akoHOO4aBCTBO YKpaiHM B Ui cdepi MOKM LWe He npuMBeaeHO Yy BiANOBIOHICTbE i3
MDKHapoAHMMW CcTaHgapTamMu B ranysi 3axucTy MepcoHanbHWX [AaHuX HEeMNOBHOMITHIX. Xoya cnig
nigKkpecnuTy, Wo, Hanpuknag, 3akoH YkpaiHu “Tpo TenebayeHHs i pagiomoBneHHs" (B peaakuii 3akoHy
Big 12 ciyHsa 2006 p.) BU3Havae, WO y NporpaMax Ta nepegadax Tene-, pagioopraHisadii He MatoTb Npaea
0e3 nucbMoBOI 3roam 6aTbkiB abo ocib, Lo iX 3aMiHIOTb, a TaKOX BiAMOBIAHMX NPAaBOOXOPOHHUX OpraHiB
posrofiowyBaTn Oyab-aKky iHopMauilo, fka MOoXe ChnpusaTy igeHTudikauii ocobuM HEMnoBHOMITHLOrO
npaBonopyLlHMKa abo cTocyeTbcs hakTy camorydocTea HeNoBHOMITHLOro. HapewTi, y ¢T. 296 LinBinbHoro
Koaekcy YKpaiHu 3akpinmnoeTbCa 3aranbHe NOMoXeHHs Npo Te, Wo iM’'s isnyHoi ocobu, sika 3aTpumaHa,
NiJO3PHETLCA UM OBBMHYBAYYETLCS Y BUMHEHHI 3rouYMHy, abo ocobu, dka BUMHWMNA agMmiHicTpaTuBHE
NpaBoOMoOpYLIEHHs,, Moxe OyTu BukopucTaHe (obHapogyBaHe) nuwe y pasi HabpaHHA 3aKOHHOI Cumnu
06BVHYBanNbHUM BMPOKOM CyAy LWOAO Hei abo BMHECEHHS MOCTaHOBWM Yy ChpaBi NPO agMiHiCTpaTMBHE
NpaBoOMNOPYLUEHHS Ta B iHWKUX Bunagkax, nepenbadeHux 3akOHOM. TOOTO, MOMOXEHHS L€l HOpMKU He
BCTaHOBIOIOTb XXOOHUX BUHSTKIB AMst HEMOBHOJITHIX NPABOMOPYLUHMKIB.

Omxe, OiNTM OO0 BWCHOBKY, LO TMOPIBHAHO 3 MiKHApPOOHUMW CcTaHgapTamMu 3axucTy npasa
HEeNOBHOSITHBOro MPaBOMOPYLIHNKA Ha iHopMaLito, BITYM3HAHUA 3aKoHoLaBelLb He B MOBHIA Mipi
3axuLLae npaBa HEMOBHOSITHIX Ha 3aXMCT KOHMIAEHUIMHOI iHdopMaL,il Big po3ronoLleHHs, B TOMY YMChi i
Yyepes 3acobu macoBoi iHpopmallii.

B nigcymky MOXHa Haronocutu, WO B YMOBax PO3BUTKY HOBITHIX iHOpMaLUiMHMX TEXHOMOrIN,
NPaKTUKM 3aCTOCYBAHHA 3aKOHOL4ABCTBA MPO 3aXUCT MEpPCOHanbHUX AaHMX iCHYE HM3ka npobnewm, Lo
noTpedytoTb CBOro BUPILLEHHS, 30KpeMa, TUX, LLO YCKNagHIWTbL peanisalito NonoxeHb 3akoHy YkpaiHu
«lMpo poctyn po nybniyHOI iHdopmauii» 3 ornagy Ha HeobXxigHICTb obmexeHHs p[ocTyny Ao
KOHigeHUinHoT  iHdbopmaLii. IcHye [ouinbHICTE  3aKOHOAABYOro  YAOCKOHAmNEHHs  pexumy
KOHiAeHUINHOCTI iHdhopmauii npo gisnyHy ocoby, BU3Ha4YeHHSA NpaBonopyLUEeHb Y BiANoBiaHin cdepi Ta
KOHKPETHMX CaHKUi 3a iX BYMHEHHS. BupilleHHs Ha3BaHuX Ta iHWKUX iCHylounx npobrnem mMoxnuBi, Ha
Haw nornsaa, Yy BMNagKy nepernsagy HopM YmHHOro  3akoHy YkpaiHum «[po 3axucT nepcoHanbHUX
OaHVX», BHECEHHSI [0 HbOro KOMMIEKCHUX 3MiH Ta Y3roXeHHs 3 iHWMMW akTamu iHdopmauiiHoro
3aKOHOAaBCTBA.
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YOK 347.7
NMOPIBHANBLHO - NPABOBUHA AHANI3 PETYNOBAHHA BIRHOCUH
LWoao TOBAPHUX 3HAKIB 3 MO3ULIN SAKOHOOABCTBA YKPAIHU

| POCINCbKOI ®EOEPALIII: NOWYK NMEPEBAT | AIbTEPHATUB

Pucak J1.B.

bakanasp rpaesa, MazicmpaHm 2 Kypcy Hag4yaHHSs

HaujioHanbHUl mexHidHuUl yHieepcumem YKpaiHu

«Kuiecbkul nonimexHiYHUU iHcmumym»

Lla cTtaTTa npucesyeHa aHanisy BigMIHHOCTEW B perynioBaHHi BiOHOCWH LWOOO0 peecTpauii i obiry
TOBApHMX 3HAaKiB 3a3Ha4YeHMX OepXKaB, BKMOYaK4UM OUiHKY oOpaHMx Mo3uuii, BUSIBIIEHHIO HanbinbLl
BAanvx abo, B3arani, anbTepHaTUBHUX PilLEHb.

OTa cTaTbsl MOCBALWEHa aHanu3y OTNMYMIA PErynMpoBaHWsi OTHOLLEHWA B cdepe perncrpauumn um
060poTa TOBapHbIX 3HAKOB yKa3aHHbIMW rocydapcTBaMu, BKIHOYAsA OLEHKY M3bpaHHbIX 3akoHoZaTensmMu
no3nuui, BbISIBNEHMIO Hanbonee yaayHblX peLeHnii Unu anbTepHaTUBHbBIX CNMOCOD0B perynupoBaHus.

This article deals with the differences of trademark regulation due to Ukrainian and Russian
legislation, including assessment of positions, chosen by lawgivers, and finding out the most sufficient
and successful ways of regulation.

KnioyoBi cnoBa: ToBapHuW 3HaK, YKpaiHa, Pociincbka ®epepauis, nponpieTapHa KoHuenuis,
KOHLIENLisi BUKINIOYHMX NpaB.

Mpotarom 6Ginbwe Hixx 300 pokiB mawke OesnepepBHO YkpaiHa i Pocis manu eguHy npaBoBy
cuctemy. Amke Ha Bcill TepuTopii Pocircbkoi IMnepii, B cknagi sikoi ykpaiHCbki 3eMni nepebyBanu 3
cepegmHm XVII no noy. XX cT. CT., gisna eanHa cuctema 3akoHogascTtBa. [1o pedi, came B Len nepiog, a
came, HanpwukiHui XIX cT. 3akoHom Pocciicbkoi imnepii «O ToBapHbIX 3Hakax (abpuyHbIX U TOProBbIX
Mapkax u knenmax)» Big 1896 p 6yno BnepLue 3akpinieHo NOHATTA TOBAPHOMO 3HAKy B Cy4acHOMY MOro
po3yMiHHi, a came, BiH cTaB [OOOPOBINbHMM MO3HAYEHHSIM AN BUIOTOBMIOBAYIB  MPOAYKLIT,
BCTaAHOBMOBANUCS KpUTEPIT KMOro OXOPOHO34aTHOCTI i, BnacHe, 3acobu 3axucTy npas Ha 3Hak.

Y cknagi CPCP YkpaiHa i Pocis chopmarnbHO icHyBanu aBTOHOMHO, ane (bakTU4HO iX 3aKkOHOL4aBCTBA
Mawxke TOYHO KonitoBanu coto3dHe. lMicna posnagy CPCP gepxaBu ctany HesanexHuMu, B TOMY 4uCHi,
CTBOPMBLLUW OKPEeMi NPaBoOBi i 3aKOHOAAaBYI CUCTEMM, SAKi, OAHAK, 3 OrMSAY Ha €AMHI ICTOPUYHI axepena i
CMiNbHWIA Xig PO3BUTKY NPaBOBOI AYMKM NPOTArOM TPUBASIOro Yacy, 3anvmnimcb YacTKOBO CXOXUMMU.

MeTotlo gaHoi cTaTTi € came AOCMiAKEeHHSA BigMIHHOCTEN 3aKOHOA4ABYOro perynioBaHHS BiAHOCWH
oao Takoro 3acoly iHAuBigyani3auil Sk TOBapHUI 3HaK, TOOTO, BU3HAYEHHS, B PEryroBaHHi SKUX Xe
camMe nuTaHb 3aKOoHOAaBLUi 3rafjaHux OepXKaB Milunn PisHUMK LWNSXamu; i OuiHKa Takux BigMIHHOCTEN i3
BUSIBIIEHHSIM NepeBar obpaHux nigxofiB, a TakoX B3arani Nowyk anbTepHaTUBHUX OOOM 3aKOHOL4ABYO
BigOGpaXxeHUM No3nLisiM pilleHb.

[aHe nuTaHHA 4acTKOBO po3rnsggaeTbcd, 3okpema, y npausx OemueHko T.C., KoguHua A.O.,
MenbHuk E.H., BrinsHeus I.A., ane, Ak npaBuno, 3a3HayeHi HAyKoOBLUi OOCMiAXYOTb OKpeMy npobnemy
CMiBBIAHOLWIEHHSA MEeBHMX NOMMSAIB i NO3WLUI CTOCOBHO NEBHOMO MUTAHHA 3 TOYKWU 30pY OOKTPUHANbHOI
po3pobkun. Takum YnMHOM, came npobnema CMHTEe3y LMX po3pobOoK BiAHOCHO iCHYHOUMX HOPM ABOX AepXKaB
i BMOOpYy HaWbinbll JOUINBHOMO LWASAXY PerynoBaHHA PoO3rnsgyBaHMX BiAHOCWMH  3anuwaeTbes
HEeBUPILLEHOIO.

MpencTaBneHnn aHanis, Ha Hawy OyMmKy, BHeCe BKMNag B MOLIYKW adekBaTHWX i OBrpyHTOBaHUX
pilleHb ANA BAOCKOHANEHHS BiAHOCWH 3 NpuBOAY peecTpadii i 06iry ToBapHMX 3HakiB Ans GinbL MOBHOMO
3aXMCTy MpaB CroXuBadiB i BracHWKIB, a TakKoX ANSA CTBOPEHHS [i€BOr0 MexaHi3My KOMepLinHOro
060poTy, 30Kpema, NpaB Ha TOBApPHI 3HAKW B HaLUil AepKaBi.

B YkpaiHi peecTtpauis i obir ToBapHUX 3HakiB peryneTbcs, Hacamnepeq 3akoHom YkpaiHu «[lpo
OXOPOHY NpaB Ha 3Haku ang Toeapis i nocnyr» Ne 3689 — Xll Big 15.12.1993 i3 aMiHamMu | JONOBHEHHAMM
(gani — CneuianbHuii 3akoH) i rnmasoto 44 kHuru VI UwmsinbHoro kopgekcy YkpaiHu Ne 435 — IV Big
16.01.2003 i3 3miHamu i gonoBHeHHAMW (gani —LKY). OaHi aktM Bu3Ha4valoTb, 30Kpema, MOHATTH
TOBapHOro 3HaKy, KpUTepii MOoro 0XopoHO34aTHOCTI, BUAW TOBAPHUX 3HAKiB, CyO’€KTM i 3MICT BiAHOCUH 3
npvBody ToBapHOro 3Haky. B Pocincekin ®epepadii (gani — P®) perynioBaHHS LUMX NPaBOBUX SIBULL,
3[iNcHI0ETbCA Naparpadgom 2 masu 76 YactuHm IV LmeinbHoro kogekcy PO (mani — LIK P®). BkasaHa
YacTUHa cTana pe3ynbTaToM Mamxe M'ATHagUATUPIYHOIO npouecy Kogudikauii 3akoHo4aBCTBa 3 NUTaHb
iHTEeneKkTyanbHOi BriacHOCTi i Oyna BBegeHa B gito 18.12.2006 p. OgHak, 1 OoCi TpUBaKTb OUCKYCIT 3
NpuMBOAY YCMILWHOCTI i AOUiNbHOCTI 11 34iMCHEHHA B Ui nigranysi. Xoya HayKkoBLi BKa3ylTb Ha psfg
HefJonikis npoBegdeHoro 3axogy [11], Mn BBaxaemo, L0 NPUHLMMNOBO LeW [OCBi4 3acnyroBye yBaru
BITYM3HAHOrO 3aKOHOAABLSA, OCKINbKM 3@ YMOBU JOOPOCOBICHOrO i kKBanighikoBaHOro nigxoay, kogudikauis
gonomorna 6 yHichikyBaTn HOpMM NpaBa iHTENEKTyarnbHOI BIACHOCTI i 3aNOBHUTM NPOBINK 3aKkOHOAaBYOro
peryrnoBaHHs OKpeMUX MPaBoOBMX SBWULL, SKi, Ha arnb, B YKpaiHCbKOMY 3aKOHOA4ABCTBI MPUCYTHI; i, Takum
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YWMHOM, CTBOPUTM NIATPYHTTS Ons edeKTUBHOro | afdekBaTHOro po3BUTKY BIOHOCUH B cdhepi
iHTEeNeKTyanbHOI BITACHOCTI, B LliNIOMY, i 06iry ToBapHMX 3HakiB, 30Kkpema.

[na nosHayeHHs posrnsgyBaHoro B cTaTTi NoHATTS LUK P® onepye TepmiHOM ToBapHui 3Hak. B
HauioHanbHOMY 3aKOHOAABCTBI 3 UbOrO0 MUTaHHSA TEPMIHOMOrMYHOT BM3HaAYeHoCTi BigCyTHA. Tak,
CneuianbHuiA 3aKOH NPOMOHYE TepMiH 3HaK Ans ToBapiB i nocnyr, a LIKY — ToproBenbHa mapka.
lMocunaHHs Ha OCTaHHIN TepPMIH 3’ABNANMCA B 3aKOHOOABYMX akTax i paHiwe, ane Ha LIKY noknaganuca
OYiKyBaHHS LLOAO PO3B’sI3@aHHA TEPMIHOMOrYHUX CYNepedHOCTel; OOHaK B pesynbTaTi BOHW nule
nornmbunucsa. B pilounx 3akoHO4aBuMX akTax, SKi MPsIMO He NPUCBHAYEHI PO3rNsayBaHOMY MUTAHHIO,
3yCTpivaloTbCa TEPMiHM noroTun, pipMoBUA 3HaK, TOProBun 3Hak. [pu LUbOMYy, BCi 3a3HayeHi TepmiHu
CMHOHIMIYHI | NO3HAYal0Tb OAHE i T€ X NOHATTS.

MutaHHa BubGOpY HaWbinblw agekBaTHOro TEepMiHY € AUCKYCIMHMM. [eski BiTYM3HSAHI HayKOBL
CTBEPOXYIOTb HEOBOXiAHICTb MpMBeaeHHs akTiB Yy BianosigHiCTb Ao LIKY, To6To BUKOpUCTaHHA TepMiHy
TOproBesnbHa Mapka, MOTUBYOYM Takuin BUOip BignoBigHICTIO MixHapogHum cTangaptam [9, 10]. OgHak
MiXKHapogHa MpaBoBa MpakTMKa TakoX He Bupobuna yHigiKkoBaHOro nigxody LWOAO 3aCTOCYBaHHS
3a3HayeHux TepMiHiB. lMapm3bka KOHBEHLIS 3 OXOPOHM MNPOMMUCIIOBOI BMACHOCTI 3aKpinsiloe TepMiH
BMpOOHMYa abo ToproBenbHa Mapku i 3Hakm obcnyroByBaHHs. Mapgpuacebka yroga npo MiKHapoaHy
peecTpauito 3HakiB 0OMexyeTbcs TepMiHOM 3Hak. TRIPS (Yroga 3 ToproBernbHWX acnekTiB npasa
iHTEeneKTyanbHOi BNACHOCTI) MocunaeTbCcs Ha BUPOOHMYI abo ToproBenbHi Mapku. Oupektuea €C Ne
2008/95/€C «[Npo 36nmKeHHA 3aKOHOAABCTB [AepXaB — YMEHiB BiAHOCHO TOBApHMX 3HaKiB i 3HakiB
0o6cnyroByBaHHsI» MICTUTb TOBApHi 3HaKM i 3HaKM 06CNYroByBaHHs, Ski Hagani Ha3MBalTbCA y3ararnbHEHO
ToBapHUn 3Hak. OTxe, 3 oOrnsgy Ha pPiBHOMAHITHICTb 3aCTOCOBaHWX TEPMIHIB AN NO3HAYeHHS
aHanoriyHMx MOHATb i BIACYTHICTb iMNEepaTMBHOI BUMOMM WOAO OBpaHHA TepMiHOMOrii B MiXKHapoOHWX
akTax, BiTYM3HSAHUI 3aKOHOAAaBeLb Mir 3aKpinuTn Byab-sKe i3 iCHYUYNX HaNMEHYBaHb.

IHWIi HayKOBLi HacCTOWITb Ha 3aCTOCYBaHHI TEPMiHY TOBAPHW 3HAK, apryMEHTYuUM L0 MNO3uLito
iCTOPMYHOK MPUTaMaHHICTIO Takoro TepMiHy BiTYM3HSIHOMY 3akoHogaBcTBy [ 6, 7]. Hacnpaegi, 3akoHoM
Pocincekoi imnepii «O ToBapHbIX 3HaKax (habpuyHbIX U TOProBbIX Mapkax 1 knenmax)» B 1896 p byno
BrepLUle 3aKpinneHo po3rngayBaHe NOHATTS caMe TepMiHOM TOBapHWiA 3HaK. Mpu YoMy, TOBAapHUI 3HaK,
HaHeceHW Ha npopaykuito 6esnocepedHbO BMPOOHMKOM, KnacudikyBaBca sik pabpuyHa mapka; 3Hak,
AKAM KOPWUCTYBaBCS OKPEMO TOProBelb Ha3uBanu TOProBOK MapKow, a O0O0B’A3KOBE MapKyBaHHS
OKpeMUX rpyn ToOBapiB ANSA 3acBigYEHHS SKOCTi iMEHYBanoChb KIENMIHHAM. Y3aranbHIOKYUM NOHATTAM
ANs 3a3HavYeHWX TpbOX CryryBaB caMe TOBapHUWM 3Hak. Llen xe nigxig «ycnagkyBano» i pagsHCbke
3aKoHo4aBCTBO. HaneBHO, came B cuiy npaBoOHacTynHWUTBA Len TepmiH ByB obpaHui 3akoHoAaBLEM
Po.

HaBiTb BpaxoBylUM MOXNMBICTb BUOOPY Oyab — SKOTO TEPMiHY, OAHO3HAYHOK € BMMOra WMoro
OOMHWYHOCTI Ana  JocnigXyBaHOro O6’ekTy B HauioHanbHOMY 3aKOHOA4AaBCTBi. Ha Hawy Aymky,
npaBunbHNUM Oyno 6 3acTocyBaHHSA TEPMiHY TOBApHOrO 3HaKy, SK Takoro, L0 iCTOPUYHO MpUTaMaHHWN
yKpalHCbKOMY 3aKOHOAABCTBY K 3aranbHui Ans ineHTudikauii ToBapis i nocnyr; a B 3ararbHOMY MOHATTI
TOBapHWUM 3HaK JOPEeYHO Oyno 6 BUPIZHUTU NOHATTS, AeTepMiHOBaHE TOProBOK MapKok, SIK OKpeme Ansi
BUPI3HEHHS iHOMBIQYyani3ylounMx no3HadeHb  npodasuiB npoaykuii. OfHak, SK 3a3Hauyanocs BuLle,
3a3HadeHi TepMiHW € HOPWAMYHO PIBHUMU, i TOMYy BUOIpP «TOProBENbHOI Mapku» SK €OMHOrO Ans
NO3HaYeHHs1 PO3rnNagyBaHOro MNOHATTS TaKoX € NPaBOMIPHUM.

HauioHanbHe 3akOHOA4aBCTBO MICTUTbL ABa BU3HAYEHHSI TOBapHOro 3Haky. CrneujianbHui 3aKoH B CT. 1
BM3HAYa€ TOBAPHUM 3HAK SK MO3HAYEeHHH, 3a AKMM TOBapu i MOCAYrM OAHUX OCIO BiApI3HATLCA BiA
ToBapiB i mocnyr iHWmMXx oci6. Cxoxe BU3HayYeHHA MponoHyeTbcs i B cr. 1477 UK P®, a came
«...MO3HAYEHHs, WO Ccnyrye Angd iHAvBiAyanisauii TOBapiB HOPUOUYHMX OCIO uM iHOMBIQYyaANbHUX
nignpuemuis...» [2, 429] (pisHunus cyb’ekTHoro cknagy 6yge posrnsHyTta Hwkde). Mu BBakaemo obugsa
HaBeOEeHMX BU3HAYEHb JOCUTb «aCKETUYHUMMWY»; BOHM BigoOpaxaloTb Nnule AUCTUHKTUMBHY (Bigpi3HAKO4Y)
dYHKUiIO 3HaKy, 3anulialyn nosa yBarok pekrnamHy i rapaHTinHy dyHKuii. IcTopuyHo cknanuca asa
nigxoan A0 BU3HAYeHHS (YHKUIA TOBapHUX 3HakiB. 3rigHO 3 NepLluvMM 3HaK po3rnsgaBca sk OOWH i3
3acobiB 3axuCTy MpaB CrOXMBadYiB, a came, SK rapaHT SIKOCTi MapKoBaHOi npoAykuii. Takui nigxig
3HaWLWOB BifOOPaXXeHHs1 B pagsaHCbKOMY 3aKOHOAaBCTBI LLOA0 TOBAPHMX 3HakiB; IMonoXeHHs Npo TOBapHi
3Hakm Big 1974 npsamMo BuMarano B UiNAX MigBULLEHHA BigNoBiganbHOCTI NIANPUEMCTB 3a SKICTb
BMNYLLEHOI MpoayKuii 0BOB’A3KOBOI peecTpauii TOBapHMX 3HaKiB A0 iX BUKOPWUCTAHHSA Ha TepuTopil
aepxasu [7, 24]. CyyacHe yKpaiHCbKe 3aKOHOAABCTBO MIATPMMYE, Tak 3BaHWMW, nibepanbHWiA nigxig, 3a
AKMM 3HaK CTae nulle rapaHTier MOXOKEHHS TOBapy YM MOCMYrv i pO3rNsgacTbCd B AKOCTI 3acoby
KOHKYPEHTHOI MONITUKM BUPOOHMKA, Y 3B’A3KY 3 UMM peecTpauis TOBapHOro 3HaKy CTae npasBoM. Ane 4m
Oyno [OOpeyYHUM CyMILLEHHSA aKUeHTY i3 3abe3neyeHHs npaB CcrnoXxuBada Ha 3abe3neyeHHs npaB
BUpOBHMKa? LLIMPOKOIO NIATPUMKOIO KOPUCTYETLCH TOYKa 30pYy NPO HeOOXiAHICTb 3aKpiMMeHHs BaXnuBOIl
dYHKUiT rapaHTii AKOCTi NpoayKuii y BM3HAYEHHI 3HaKy, TakMM YMHOM BCTaHOBIIOKOYM LiMiCHICTb MOro
iHdopMaTuBHOro 3micty. O4eBUAHO, O 3 TOrO XX MOTMBY HEKOPEKTHUM Oyae 3anuLlleHHs Nno3a yBarow
peknamHol (yHKLiT 3HaKy, OCKifbKM nuwe B MNOEAHaHHI Ha3BaHi (PyHKUiT cnpaBnsioTb BNAMB Ha
CcrnoxuBa4va ToBapy.
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LIKY cTatTeto 492 nponoHye BBaXxaTu TOProBESNIbHOK Mapkok byab-ake no3HayeHHs abo 6yab-aky
KOMOiHaLit0 No3HaYeHb, AKi NpuaaTHI 4Ns BUPI3HEHHS TOBapiB (MOcnyr), WO BUPOONSTLCSA (HagaTbes)
ofHieto ocoboto, Big ToBapiB (mocnyr), WO BMpobnalTbCA (HagatTbeCsl) iHWMMKM  ocobamu. [daHe
BM3HAYEHHS aKUeHTye yBary Ha BaXNMBi O3HaLi TOBApHOrO 3HaKy — OXOPOHO34aTHOCTI, Tob6To
BiNOBIOHOCTI yMOBaM, 3a HAsSABHOCTI SIKMX 3HaK cTae 00’eKTOM nNpaBoBoi 0xopoHuU. OgHaK BOHO, SK i BULLE
NpuUBEAEHI, TakoX Bigobpa)kae MOHOQYHKLOHANbHICTb 3HakKa.

Ulono cy6’ektHoro cknagy, B 000X Bunagkax HaUiOHanNbHUM 3akoHOAABELb He BCTaHOBIIOE
obmexeHb i onepye TepmiHOM ocobu. Hasnpotu, LUK P® BcTtaHoBnioe, Lo BonoginbueM npasa Ha
TOBapHWUA 3HaK MoOxe O6yTu nuwe wpugudHa ocoba abo iHauBigyanbHWi nignpuemeub. OgHak, um
BOayaeTbCca Take OOMeXeHHs gouinbHum? [eski gocnigHMkM BBaXalTb 3a HeobxigHe BHeCTUM 00
HauioHanbLHOro 3aKkoHy B LUINOMY i BM3HayYeHHSA 3HaAKy 30Kpema Take obmexXeHHs,, a came, CTOCOBHO
disnyHMX ocCi6b — He nignpuemuis. BoHu BBaxalTb, WO nuuwe @ismdHa ocoba, fdka 3aMaeTbCA
NiANPUEMHNLIBKOI OisiNbHICTIO, MOXe HabyBaTu npaBo Ha ToBapHwui 3Hak [10, 8]. Taka Touka 30py, SK
npaBunno, MOTUBYETLCA HeEOOXiOHICTIO 3anobiraHHA peecTpauii disnyHMMM ocobammu 3Haka 6e3 Hamipy
MOro noAanbLUoro BUKOPUCTaHHA. poTunexHy nosuuito 3armatoTb 3akoHoaasui ITanii, lcnaHii i dpaHuii,
BiQNOBIOHI PEryniorYi akTn SIKMX, aHanoriyHO CbOrOAHILLIHIM YKpaiHCbKMM, nepenbavaloTb MOXIUBICTb
peecTpaLii ToBapHOro 3Haky Ans gisnyHMX OCib, He3anexHo Big OTPUMaHHSA HUMM cTaTycy nignpuemus [
7, 20]. Mpw 3BEpHEHHI A0 MiKHApOO4HMX akTiB, 3yCTpiYaemMo npsimy 3abOpOHY MOAIbHUX oOMexeHb. A
came, [loroBip nNpo 3akoHM OO0 TOBapHMX 3HakiB, paTtudikoBaHuii 3akoHoM YKkpaiHu Big 13 xoBTHA 1995
p. BCTaHOBIIOE, LLO XOAHA [OroBipHa CTOPOHA HE MOXEe BuUMaraTh WOoAO0 3asBKW MPOTArOM BCbOro
nepiogy ii po3rnsgy BUKOHaHHS MEBHMX YMOB, B TOMY YMCHi, 3a3HA4Y€HHS TOro, WO 3asABHUK 34iNCHIOE
NPOMUCIIOBY YM TOProBeNbHY AiANbHICTb, @ TaKkoX HadaHHS BiAMNOBIAHMX AOKA3iB; @ TaKOX 3a3HaYeHHsI
TOro, WO 3asBHUK 34INCHIOE OiSNbHICTb, Ska Bignosigae ToBapam Ta/abo nmocnyram, siki nepepaxosaHi B
3asBUi, a TakoX HafaHHsa BignoBigHMX pgokasiB. Ockinbkn uen [oroBip € 4YacTMHOK HauioHanbHOro
3aKoHOAAaBCTBa YKpaiHU, MM BBaXXAEMO HEMPUMYCTUMUM BBEAEHHSI 0OMEXeHHs Wwoa0 disnyHux ocido — He
nignpueMUIB Ha peecTpauilo TOBAapHOro 3Haka i, BiAMNOBIAHO, BiAoOGpaXeHHs Takoro OOMEXEHHS Y
BM3HayeHHi. [Jo Toro X, Ha Hawy AYyMKY, MNpUNycKawyu MNpOTUMEXHY TOYKY 30pY, CTBOPHOIOTHCS
HeobrpyHTOBaHi 0OMEXeHHS Woao OcCib, sKi OTPMMYIOTb MPaBO BMACHOCTI Ha TOBapHWUIM 3HaK Yy CNagok,
abo NpocTo MakTb HAa METI He NepcoHanbHe BUKOPUCTAHHSA, a NPOAaX NpaB Ha 3HakK iHWik ocobi, abo x
HadaHHA MpaB Ha KOPUCTYBaHHA 3apeecTpoBaHUM 3Hakom 3a niueHsieto. UWogo 3anepedeHsb
NPUXUINBHWKIB BBEAEHHS OOMEXeHb, 3ayBaXkMMoO, WO B AOKTPUHANbHMX pPO3pobKax BIiTYUSHAHUX
HayKOBLIB NPOMOHYIOTLCS anbTepHaTMBHI LWNsAXM 3anobiraHHs peecTtpadii disnyHumMm ocobamn 3HakiB 6e3
HaMmipy X NoganbLIOro BUKOPUCTaHHA. 30Kpema, NPOMNOHYETLCA BKIOYUTU B NEepenik AOKYMEHTIB, 3 AKMX
CKNagaeTbCsl 3asiBKa Ha OTPMMaHHS CBIiZOLITBA Ha 3HaK, 3asiBY NMPO Hamipy BMKOPWCTOBYBATK 3asiBfiEHE
no3HayeHHs1 i nepeabaunTn 060B’A30K BrlaCHMKA 3apeecTPOBaHOr0 TOBApPHOIO 3HAKy MPOTAroM NEBHOro
nepioay Big OTPUMaHHs CBigoOUTBa NOAAHHS AoKa3iB PakTUYHOrO BUKOPUCTaHHSA 3HakiB [6, 7].

Llogo BuaiB ToBapHMX 3HakiB, TO 3akOHOAABCTBa 000X AepXaB HE MICTATb iX BUYEPMHOro neperiky.
Takuin nigxig uinkom BignoBigae MiXHapOAHO — NPaBOBUM pPEKOMeHAaLuisM, 30Kpema, 3as3HayeHuM B
Oupektuei €C i Yroai TRIPS. lgeHTM4HUMKM B 3akoHogaBcTBi PO i YkpaiHm € TakoX Kputepii
OXOPOHO34aTHOCTI TOBApHMX 3HaKkiB. AK KpaiHW, WO HanexaTb O POMaHO — repMaHCbKOI NpaBoBOI CiM'T, i
YkpaiHa, i Pocia HagawoTb npaBoBY OXOPOHY 3HAKy 3 MOMEHTY WMOro peecTpauil y cneuianbHO
YNOBHOB&XXEHOMY OpraHi — YKpaiHCbKOMY iHCTUTYTi NPOMMCINOBOI BnacHocTi i PegepanbHOMY iHCTUTYTI
NPOMUCIOBOI BMACHOCTI BigNoBigHO.

Mpo mpupody npaB Ha Takui ocobnuBum OB’€KT SK pesynbTaT iHTEeneKTyanbHOI AiSnbHOCTI B
3aranbHOMy, i 3acib iHguBigyanisauii 3okpema, iCHye TpuBana [AWUCKYCis B HayKOBMX Konax.
HainowwupeHiwumm i, ogHo4YacHO, HaWbinbLl aHTaroHICTUMHUMKW, €  [Ba Miaxogu: MponpieTapHa
KOHUenuis (KoHUenuis peyoBMX MpaBs) i TeOopis BUKMIOYHUX npaB. 3akOHOAABCTBO YKpaiHWM 4acTKOBO
nigTp¥Mye NepLUy KOHUEMLUilo, sika Nnonsirae B 3aCTOCYBaHHI 4O 3a3Ha4yeHoro 06’ekta TPbOX KMACUYHUX
NpaBOMOYHOCTEN BMacHWKa (BOMOAIHHA K aKTUYHE MaHyBaHHA Had pivyio, KOPUCTYBaHHA 4K
BUKOPUCTAHHSA KOPUCHUX SIKOCTEW peudi, PO3NOPSIKEHHA SK MOXMIMBICTb BM3HAYEHHSA OPUAMYHOI OOni
peuyi). BnacHe, TakuMm nigxoooM MOSICHIOETLCA NOSIBA ICTOPUYHA TepPMiHY iHTenekTyanbHa BAAcCHICTb,
NpoOMMWCNOBa_BRacHicTb. Mpu LboMy nig BONOAIHHAM 00’€KTOM iHTENeKTyanbHOi BMACHOCTI 3ri4HO 3 TakUM
NiAXoAoM PO3yMiloTb, 30KpeMa, PakTUdHe 3HaHHA igen, NPUHUMNIB, pilleHb, sKi MOKMazeHi B OCHOBY
HOBU3HW pe3ynbTaTy iHTeneKkTyanbHOi AOianbHOCTI abo X AEeMOHCTpaUilo FPOMaACBbKOCTI 3B’A3KY MK
ocoboto i MaiHOM y BUMMSAAi, Hanpuknag, peknamn) [4]. OgHak Takui Niaxig NiggaeTbes XXOPCTKIA KpUTUL
Ha OCHOBI MPMHLMMNOBOI Pi3HULII MaTepianbHUX peYen i igen, KOHLENUin, ki € NepBiCHUMK s pe3ynbraTty
iHTenekTyanbHOI AiANbHOCTI, HAaNpuKnag, Y BUMMSAI MOXIMBOCTI OOHOYACHOrO BUKOPUCTAHHSA OCTaHHIX
©e3niyyto 0cib, iX MPOCTOPOBIA HENPUB'AI30HOCTI (MOXINMBOCTI BMKOPUCTAHHS HeMaTepianbHUX 00’eKTiB
0e3 TepuTopianbHMX OOMEXeHb), YACTKOBOI HEMOXIMBOCTI (PaKTUYHOrO BOJIOAIHHS i PO3MOPSIKEHHS
Takumm ob’ektamu [8, 12].

Tak, npeambyna CneuianbHOro 3akOHY BCTAHOBIIIOE LN PerynioBaHHA MNpaBa BNacHOCTI Ha
TOBapHi 3Haku, TO6TO, MATPMMYE KOHLIENUito peyoBux npas. A ocb cT. 16 i cT. 495 LIKY wopo npas, wo
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BUMNMIMBAIOTb i3 CBIAOLTBA HA TOBapHMI 3HaK, BU3HA4YalOTb BUKITIOYHI NpaBa 4O3BOMY BflaCHWKa CBigouTBa
BWKOPUCTaHHA TOBApPHOTO 3HaKy i NepeLuKoKaHHs HenpaBoOMipHOMY BUKOPUCTaHHIO, B TOMY Yuchi, NpaBo
3abopoHn. Takum 4mMHOM, B Kogekci BTiMOETbCA CKOpille KOHLUENLUiss BUKMIOYHUX MpaB, sika NoXoauTb i3
T.3B. Teopii NpuBaTHONPaBOBOI MOHOMOSIIT, AKOK BCTaAHOBIOBANaca CYTHICTb aBTOPCLKOro rnpasa He B
3aKpinneHi MOXITMBOCTI BUKOPUCTaHHsSI 00’€KTa aBTOPOM, a B MEPELUKOAi Takoro BUKOPUCTAHHSA iHLMMU
ocobamu [5]. Omxe, BbAYaeTbCa «HEraTUBHWUIA Nigxig» OO0 BU3HAYEHHS npaB, TOOGTO KOHCTPYOBaHHS iX,
iCTOPMYHO | B neplly uyepry, sik npaBo 3abOpOHM BUKOpUCTaHHA OO’EKTiB, MpU YoMy Take npaBO €
abcontotHM. OpHak Ue He eanHa Touka 30pY Ha Teopilo BUKIKOYHOCTI NpaB. [lesiki HayKOBLi BBaXatloTb,
L0 BUKMNIOYHI MpaBa Ha HemaTepianbHi 06’€KTM BUKOHYIOTb (PYHKLLiIO, aHanoriyHy pevyoBuM npaBaM Ha
ob’ekT MmaTepianbHi; TOGTO BUKMOYHE MpaBo € abCoNMTHUM MPaBOM, SIKE BUKOPUCTOBYE iHLUI, HiX
peyoBe, 3acobu B cuny ocobnmeoi Npupoan HematepianbHoro ob’ekta [8, 13]. Buxoasuu i3 Takoi Toukm
30pY, KOHUEMLis BUKMIOYHUX NpaB 3a[0BOMbHAE «NOTPebu» HemaTepianbHUX 00’eKTiB i BMAcHWKIB npas
Ha HUX.

LIK P® BukopmuctoBye came TepMiH BUKMOYHOrO npasBa, OAHaK BU3HaYae MoOro, B neplly 4vepry, siK
npaBo BMKOPUCTOBYBATU TOBApPHUIM 3HaK i BCTAHOBMOE MOXIUBICTb PO3NOPSAMAXEHHS TakMM BUKIMIOYHUM
npaBoM, a BXe MOTiM 3a3Hayae, Lo HIXTO He Moxe 6e3003BiNbHO BMKOPUCTOBYBATK TOTOXHI abo CXOXi 3
TOBaApHMM 3HAKOM MpPaBOBOMOAINUSA MO3HAYEHHA. TakuM YUHOM, HaBiTb AKWO po3rnagaTtu
3anponoHoOBaHWI Nigxig Sk TEOpPilo BUKMOYHUX Npae, TO HE B PO3YMiHHI NpaBa 3abopoHn. O4eBnaHoO, Lo
B 3aKOHOOABCTBax 060X AepkaB HeOOXiAHUM € BigobpaKeHHs! AOKTPUHN 30NMKEHHST KOHLIENLN pevyoBuXx i
BUKMIOYHUX NpaB, Hanpuknag, po3ymiHHS OCTaHHIX 9K MOAMIKOBAHOI TpiagM pevyoBuX npas BRacHuWka -
npasa 34iNCHEHHSA HUM CamMuM, JO3BONY iHWWM ocobaM i 3a6OpPOHN BCIM OCTaHHIM BUKOPUCTaHHS 06’ekTy
MOro iHTenekTyanbHoi AigneHocTi [5].

BignosigHo Ao 3akoHOA4ABCTB 060X AepkaB MOPYLUEHHSAM MpaB BfacHMKa BBaXaeTbCs 6e3403BiNbHe
BMKOPUCTaHHSI TOTOXHOIO abo CXOXOro i3 3HaKOM MO3Ha4YeHHs BiAHOCHO OOHOPIAHMX TOBapiB i mocnyr,
OKpiM BCTaHOBNEHUX BUHATKIB. LIK P® Bu3Hauyae ToBapu, Ha eTuKeTKax, YNakoBLi SKMX HE3aKOHHO
PO3MilLleHi TakKi 3Haku, KOHTpadakTHUMK. Y BMNAAKy Takoro nopylleHHs1 BfacHMK CBigouTBa Mae npaeo
BMMaraTu YCYHEHHS TaKoro no3HayeHHs abo 3HWLEHHs ToBapy, Ha SKOMYy BOHO HasBHe. LIK P®
[OAaTKOBO BCTAHOBMIOE MOPSAOK YCYHEHHSI MO3Ha4YeHb Ansi 0cCib, AKi TakMM YMHOM HE3aKOHHO
BMKOHyBanu poboTn abo HagaBanu Mocnyr, a came, LUMSXOM BMAANEHHS MO3HA4YeHHs 3 marepianis,
AKMMU CYNPOBOKYBAIOCh Take BMKOHAHHSA Y/ HaJaHHS, B TOMY YMChi 3 JOKYMEHTAaUii, BUBICOK, peKknamu.
Ha Hawy gymKy, Take yTouHeHHs 6yno 6 gouinbHMM i Ans BiTYM3HSHOrO 3aKOHO4ABCTBA.

Takum 4mHOM, npoBedeHWW aHani3 gae HaMm nigcTtaBy niATBepAMTM Tesdy, WO 3aKkoHO4AaBCTBA
Ykpainu i Pocincekoi ®egepadii, Wo peryniooTb BiGHOCUHM WOAO0 TOBAPHUX 3HAaKIB, € AyXe CXOXUMMU i, B
uinomy, BigNOBIAHMMW MiKHapOAHMM CTaHZapTam. BuasneHi po3GiKHOCTI YACTKOBO MakThb iCTOPUYHO —
NOoMiTUYHWIA XapakTep, SK y BUnagky obpaHHsa TepMiHONOril ANns NO3HayYeHHs Po3rnsgyBaHOro NPaBoOBOro
saBuLLA. YacTKOBO HasiBHa HEBU3HAYEHICTb 3aKOHOAABL,B 060X AepikaB, BUPOrigHO, Yy 3B’A3KY i3 crnadkKicTio
OOKTPUHAnNbHMX po3poboK i, SK Hacnigok, iX 3akoHodaByoro BigoOpaxeHHs B cdepi npasa
iHTeneKkTyanbHOi BNacHOCTI B UiNOMYy. ICHYIOTb MUTaHHS, SKi B3arani 3anuwmnuca nosa 3akoHoOaB4OoH
yBaroo, arne perynoBaHHA Skux HeobXigHe OANnA ageKBaTHOro TeMnam po3BUTKY HAYKOBOI AYMKM i PUHKY
iCHyBaHHS1 TOBapHUX 3HaKIB.

Ha Hawy gymky, nputamaHHa 3akoHogascTBy P® Ginblua getanisauis perynioBaHHsl BiOHOCWMH 3
npuBOAY TOBapHWX 3HaKiB 3aCnyroBye Ha yBary BITYM3HSAHOINO 3aKOHOAABUS, OCKiNbKWM HaLioHanbHi
PEryrnoroUi akTu, 04EBMAHO, BCTAHOBIIOKTb HAATO 3aranbHi HOPMU 3 OKPEMUX PO3rNAAyBaHUX MUTAHb.
TakoX MV BBaXaEMO, LLO NO3UTMBHUM Byno 6 cnpunHAaTTa kogudikauinHoro goceigy P® B cdepi npasa
iHTenekTyanbHOI BNACHOCTI, OCKINbKN HanexHe i npodecinHe CTBOPEHHS €OMHOMO akTa, LUO perynioe
BiJHOCMHM 3 npwuBody BKasaHoro o6’ekTy ckopiwe 6 gonomorno YHUKHYTU  TePMIHOMOr4YHMX
pO30iKHOCTEN, CYynepeyHOCTEN, MOHATTEBMX HEBU3HAYEHOCTEW, KOHKYPEHLii HOPM, HEBPEryrnboBaHOCTI
BaXXMMBWX ICHYIOUMX BiAHOCWH B Takill NEPCNEKTUBHIN | HEOOXiAHI ANst HOpManbHOro PO3BMTKY CYy4acHOro

CYCnNiNbCTBa ranysi.

NMiTtepaTtypa

1. UmBinbHui kogekc Ykpainu Big 16 civHsa 2003 i3 amiHamu i gonoBHeHHsMK // Tonoc Ykpainn, 2003.
- Ne 45.

2. paxpaHckm kopekc Poccuinckon depepaumn. Yactb yetBépTasa ot 18 gekabpsa 2006 r. — M.,
2011.-512c.

3. 3akoH YkpaiHu «[1po 0XOpoHy npaB Ha 3Haku s ToBapis i nocnyr» Big 15 rpyaHs 1993 i3 amiHamu
i fonoBHeHHAMM // BinomocTi BepxoBHoi Pagun Ykpainu, 1994. - N 7. - c. 36

4. bnnsney, WN.A., NleoHTbeB K.B. MNMoHATHE «uHTENnekTyanbHas COGCTBEHHOCTbY»: (POPMYNMPOBKA
npobnemsl / N.A.BnnsHed, K.B. JleoHTbeB - [EnekTpoHHUI pecypc]. — Pexum goctyny:
http://www.copyright.ru/ru/library/stati_knigi/intellectualnaya sobstvennost/intellectualnaya sobstvennost

pravo/.

BICHUK HTYY «KIl». Monitonorisa. Couionoris. Mpaso. Bunyck 4(16) 2012
79


http://www.copyright.ru/ru/library/stati_knigi/intellectualnaya_sobstvennost/intellectualnaya_sobstvennost_pravo/
http://www.copyright.ru/ru/library/stati_knigi/intellectualnaya_sobstvennost/intellectualnaya_sobstvennost_pravo/

5. brnnsney, N.A., NleoHTbeB K.b. MIHTennekTyanbHas COGCTBEHHOCTb M UCKOYMTESNbHLIE NpaBa —
npobnembl / W.A. Bnusneu, K.B. JleoHTbeB - [EnekTpoHHMI pecypc]. — Pexum pgoctyny:
http://www.copyright.ru/ru/library/stati _knigi/intellectualnaya sobstvennost/intellektualnaya sobstvennost

isklyuchitelnye prava/.

6. OemueHko T.C. Npobnemun rapmMoHisauii 3akoHoAaBCTBa YKpaiHM MpO TOBapHi 3HaKM 3 MiXKHApPOAHO
— MpaBOBMMW HOpMaMmu: aBToped. ancep. Ha 3000yTTs CTyneHs KaHA. opug. Hayk cned. 12.00.03/ T.C.
Hdemyenko. — K., 2002 — 17 c.

7. ODemueHko T.C. OxopoHa ToBapHUX 3HakKiB (MOPIBHANBHO — NpaBoBui aHanisd). (MoHorpadis)/ T.C.
Hdemyenko. — K., 2004. — 184 c.

8. [Hosopues B.A. VIHTennekTyanbHble NpaBa: MOHSATME, cucTeMa, 3agauun koaudumkaummn. CH0pHUK
craten. / B.A. Jo3opues. — M., 2005. — 416 c.

9. KoguHeub A.O. 3acobu inguBigyanisauii yyacHukiB uUmBinbHOro obopoTy ToBapiB i nocnyr y
UMBINbHOMY MpaBi YKpaiHu: aBToped. gucep. Ha 3400yTTS CTyneHs kaHg. topufd. Hayk criey. 12.00.03/
A.O. KoguHeub. — K., 2006. — 18 c.

10.MenbHuk E.H. Mpobnembl npaBoBoOW oXxpaHbl 3HAKOB ANsi TOBAPOB M ycnyr: aBToped. Ancep. Ha
3000yTTS CTyneHs KaHA. opuva. Hayk cney. 12.00.03/ E.H. MenbHuk. — Xapbkos, 1999. — 16 c.

11.06wuin aHanu3 NoNoXXeHnn YETBEPTOM YacTu [paxaaHckoro kogekca PP- [OneKkTpoHHbIA pecypc:
canT AreHcTBa Mo 3alUMTe WHTENNEeKTyanbHonm cobcTBeHHOCTN EpmakoBa, CTonsipoBa M napTHEpPDLI]. —
Pexum goctyny: http://pattrade.ru/mnenie/.

BICHUK HTYY «KIl». Monitonorisa. Couionoris. Mpaso. Bunyck 4(16) 2012
80


http://www.copyright.ru/ru/library/stati_knigi/intellectualnaya_sobstvennost/intellektualnaya_sobstvennost_isklyuchitelnye_prava/
http://www.copyright.ru/ru/library/stati_knigi/intellectualnaya_sobstvennost/intellektualnaya_sobstvennost_isklyuchitelnye_prava/
http://pattrade.ru/mnenie/

YOK 347
KOAUDIKALIA UMBINIbHOIO 3AKOHOOABCTBA €BPOCOIO3Y:
NOPIBHAJNIbHO-NMPABOBE TA ICTOPUYHE OOCHIIXXEHHA

3Bsrina l. H.

cmapuwuul suknaday

HTYY «KTll»

MopiBHANbHO-NPaBoOBe Ta iCTOPMYHE AOCMiMKEHHA npobrnemM Ta MOMWIOK Mpu  34INCHEHHS
Koandikauii UMBINbHOro 3akoHoA4aBCTBa €BPOCOK3Y 0COONMBY yBary Npuainsie BianoBigHMM NpaBOBUM
HopMam Ta fgocBigy Kogudikauil eBponerncbkmMx KpaiH. Y CcTaTTi AOCMNIOKYETbCSA PO3BUTOK LIMBINIbHOIO
3aKOHOAABCTBa cyyacHoro €sponericbkoro Coto3y, po3rnisigalTbCsl MPOEKTUM KoaudikauinHux akTiB
umMBinNbHOro 3akoHogasctBa €C.

CpaBHWTENBHO-NPABOBOE U MCTOPUYECKOE UccregoBaHue npobnem m owmnboK Npy OCyLLECTBEHUN
Koancpmkauum  rpaxgaHckoro  3akoHogaTenbctBa  EBpocoto3a ocoboe  BHUMaHWe  ygensieT
COOTBETCTBYIOLLUMM MNPaBOBbIM HOpPMaMm MW ONbITY KoAudmkaumm eBponencknx crtpaH. B cratbe
uccrnegyeTca  pasBUTME PaxXAaHCKOro 3akoHodaTenbcTBa coBpeMeHHoro Esponerickoro Cotosa,
paccMmaTpurBaloTCs NPOEKTbl KOOMMUKALIMOHHBIX aKTOB rpaXaaHcKoro 3akoHogartensctea EC.

Legal comparative and historic research of problems and pitfalls of codification of civil law of
European Union devotes special attention to respective legal rules and codification experience of
European countries. This article studies development of civil law of modern European Union, examines
drafts of codified acts of EU civil law.

KnroyoBi cnoBa: uMBiNbHE nNpaBO €BPOMENCLKUX AepXKas, [AOroBipHe npaso, Koaudikauis,
LMBINbHUA KOAEKC, NOPIBHANbHE NPaBO3HABCTBO, iCTOPIS LMBINbLHOrO Npaea.

CyyacHuin eBponencbkuin [ocBig4 kogudikauii UMBINbHOrO 3akoHogaBcTBa bGepe CBii nmo4vaTok y
BiCiMHaguaTomy cToniTTi. PO3BUTOK Kogudikalii 4acTKOBO CTaB pe3ynbTaToOM AiANbHOCTI MUCIUTENIB
enoxu MNpocBiTHMLTBA, AKi CNMPanMca Ha PO3YMiHHS MpaBa Sk CUCTEMMW YHiBepcarbHUX iCTUH, SKi, TUM He
MeHLle, nigBnagHi NoaCbKOMY po3yMy i Siki He 3anexaTb Big 6oxecTBeHHOI MyapocTti abo gitoyoi
couianbHOI CTPYKTYpU, sika cknanacd. OgHak kogudikauisa He morna noyatuca 6e3 noniTMYHUX 3MiH, siKi
ctanu pywinHoto curnoto. [epwi eBponencbki Kogekcu Oynm YacTuHow nepebynoBu  aepasu,
PEBONIOLINHMX MOAIN, Hanpuknag, Hawbinbw BigomMwui paHUuy3bkui UmMBINbHUI Kkogekc 1804 p.,
aBCTPINCbKMA UMBINbHUA kogekc 1811 p. Binbw nisHa kogudikauis Oyna 3BM4anHO OOyMOBNEHa
notpedammn HOBUX AepkaB yTBEPAUTH ix cTaTyc, konun benbris y 1830 p. Ta HigepnaHan y 1838 p. 6ynu
3BiNbHEHI Bif dpaHLy3bKOi rereMoHii, abo BHacnigok o6’eaHaHHs ITanii B 1865 p. Ta HimeuyumHu — B 1900
p. Micna nporonoweHHa He3anexHocTi benbrii dpaHUy3bkMiA LUMBINBHUIA KOOEKC NPOLOBXMB CBOKO Ail0
BXe B sKOCTi Genbriicbkoro umsinbHoro kogekcy [1, 101]. 'peupbki NparHeHHS MPUUAHATUA UMBINbHWUIA
KOOEKC TakoX novanuca nicng Toro, sk KpaiHa oTpMMana HesanexHicTb Big TypeuunHu B 1827 p., ogHak
Oynu noBHIicTIO peanisoBaHi nuwe nicna [Opyroi csitoBoi BinHM [2, 205]. [MisHiwe 3aBeplumnacs
koandikauia B lcnanii y 1889 p., B MNopTtyranii y 1867 p. Cnig 3a3Haunty, WO AepXaBu AeB STHAQUATOro
CTONITTA po3rnsgany NPUAHATTSA UUBINbHUX KOOEKCIB SIK HEBIA'EMHY YAaCTUHY BIIACHOI HE3amnexHocCTi [3,
155].

BaxnimBo xapaKkTepHO PUCOLD Koaudikalii € B3aeMO3B’AI30K €BPOMENCHKNX KOAEKCIB 3 LMBINTbHUMMU
kogekcamn @paHuii Ta HimewunHu, gki ctanu mogennto Ansa 6GaraTbox Oinbll Mi3HIX KOAEKCIB.
@PpaHLy3bK1IA LUMBINbHUIA KOOEKC MaB HanbiNbLWMIA BNAMB B 3aBOMOBaHUX kpaiHax (benbria, HigepnaHaw,
ITanis). Himeubknin UMBINBHUIA KOOEKC CTaB BaXMMBUM [AXepenoMm Ans cyyacHol peuenuii npasa Ta
Koamdikauii B ABaAUATOMY CTORNITTi 3 OrNsAgy Ha Noro epeKkTUBHICTb Y perynoBaHHi LMBINbHUX BiJHOCKH.

Bxe B ABaguaTb nepwwomy ctonitti 26 nucrtonaga 2001 p. HiMeuuuHa 3gincHuna mopepHisadito
3060B’sA3anbHOr0 Npaea i BHecna 3miHu 0o uuBineHoro kogekcy [4, 30-35]. Pechopma gorosipHOro npaea,
0broBopeHHs Akoi  posnodvanocda y ®paHuii B 2008 p., MOXe TakoX 3HAYHO 3MIHUTU YMHHWUWA LUUBINbHUN
kogekc [5, 11]. HoBi UuuBINbHI KOOEKCM HEe BTpPATUNM CBOrO CUMMBOMIYHOIMO 3HAYEHHs, K O3HaKu
He3anexXHocCTi AN HOBOCTBOPEHMX AepXas, Mpo WO CBiAYUTb 3aKOHOTBOPYI Mpouecu 3 yacy nagiHHS
BepniHcbkoi cTiHm B 1989 p. Ta posnagy PagsHcbkoro Coto3y B 1991 p. (Hanpwuknag, B Pociiicbkin
®epepauii B 1994-2006 pp., Jlutei B 2001 p., EcToHii B 2002 p., Ykpaini B 2003 p., YropwuHi B 2009 p.).
3a Mexamn €Bponu Cnig TakoX Big3HAYMTM MOCTIMHE OHOBIEHHS UMBINbHUX KogekciB JlyidiaHum Ta
KBebGeKy, WO [Jae MOXMMBICTb NigTPMMyBaTW 0OCOBNMBY IOPUAMYHY IOEHTUYHICTL Ta Tpaguuii uUmx
npaBoOBUX CUCTEM B pamkax peaepatmsHux gepxas CLUA ta KaHaau. Bci HaBeeHi aaHi nioTBepaxytoThb,
O LMBINbHI KOAEKCUM MOCTIMHO OHOBMIOKTBHCS Ta NPOAOBXKYIOTb BAOCKOHAmNOBaTUCS, He3BaXawuu Ha
NnosiBY HOBUX 3aKOHOZaB4MX aKTiB, SIKi perynioiTb OKpeMi BUAU LUUBINbHUX BIGHOCUH.

IcTopia kogoudikauii cBigYMTb, LLO 3aKOHOAAaBYMMA NPoLEC NPUAHATTS €OMHOrO akTy MoXe TpuBaTu
gecatunitramu. Y ®paHuii, Hanpuknag, Oyno nNpuUAHATO TpuausATb LWICTb OKPEMUX 3aKOHIB nepes
OCTaTOYHOW X Kogudikauielo B SKOCTI umBinbHoro kogekcy B 1804 p. Y ®paHuii npouec kogudikauii
3anHaB 6nm3bko gecatn pokiB. B HimeuunHi kogudikauia sanHana make BTpudi Ginblwe vacy, Tpu
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NPOEKTN KOAEKCY PETENbHO BMBYANMCSA Nnepen oCTaTOuHUM NpUAHATTAM B 1896 p. lNicnsa uboro HabyTTs
UMHHOCTI KoAekcy Oyno npusynMHeHo A0 CUMMBOSiYHOI gatn 1 ciyHs 1900 p. HoBwui ronnaHacbkui
UMBINbHUA Kogekc 1992 p. npuiMaBcs MOETanHo i CTaB pe3ynbTaToM poboTu, sika moyanacs mavixe
niBcTonitta Haszag. Came TOMy He BCi OPUCTW, SiKi MOYUHAIOTB NpauoBaTh Hag HOBUM KOOEKCOM, 3aBXau
MaloTb 3MOry No0aynTK KiHLEBMI pe3ynbTaT CBOET NpaLli.

Y 3B’A3Ky 3 TpuBanicTio koaudikauii Ha no4atky poboTu crig BU3HAUYUTUCS 3 LMBINIbHO-NPaBOBUMMU
iHCTUTYTaMu, Sk nignaratumyTe  koaudikauii. OCHOBHUMW KpuTepiaMn BUBOPY Takmx IiHCTUTYTIB €
BiJHOCHa npocToTa iX ynopsgkyBaHHS B €OWHWIA akT, couianbHa Ta €KOHOMIYHA BaXIMBICTb, @ TaKoX
OCHOBHa MeTa 3akOHO4aBUSA MNpV MPUNHATTI €4MHONO HOpPMaTUBHO-MPaBOBOro akty. 3o060B’A3anbHe
npaBo, 30KkpeMa [OroBipHe npaBo, € 3aBXAu HaWbInbL NigxoasawmMM Ang novaTky koaudikaLii, Tomy Lo
MOro 3MiCT 3aranom Cxoxuh y baraTbOx AepaBax, a TaKOX 3 Ornsgy Ha MOoro YiTky couianbHy Ta
€KOHOMIiYHY BaxnuicTb. CiMenHe npaBO Ta 3eMmernbHe npaBo, 3 iHWoro 6oky, MoXyTb OyTn GinbLu
CKnagHUMmn, TOMy L0 iX 3MICT 3aBXOM CUITbHO 3aneXuTb Bif pO3yMiHHSA NpaBoBOI Ta couianbHOi NONITUKM
B KOXHil i OKpeMiIl KpaiHi.

Llinkom oyeBMaHO, WO EBPOMNENCHKI LUMBINbHI KOAEKCUM Ta BHACMIQOK TX BAMBY KOAEKCH iHLWKMX KpaiH
AOTPUMYIOTBCA  KITACUMYHOrO pO3MoAifly MpUBaTHOrO NpaBa Ha TpW OCHOBHI 4acTMHU: ocobwu, peui,
3000B’A3aHHA. Y BigNOBIQHOCTI i3 cycninbHMMK igeanamu [pocBiTHMLUTBA B LIEHTPI yBarn LUBINIbHOMO
KOOEKCY 3anuLiaeTbCsi NoAnHa, SIK HOCI NpaB Ta 060B’A3KIB Bif HAPOMPKEHHS 40 CMEPTi, MO BiAHOLLEHHO
no cebe, iHWKMX OCib, 06’eKTiB Y HAaBKOMMULIHBOMY CBITi. TakMi nNornga CTOCOBHO 0COOM, SIK OCHOBHOrO
cyb’ekta npaBa, Moxe OyTU nigaaHWA KpUTULI 3a MOro He3AaTHICTb BM3HATU HEPIBHICTb MK OKpeMUMMU
ocobamu y cycninbCTBi. TUM HE MEHLLE, BCEOXOMMIOYNIA XapakTep KNacu4HUX €BPONENCHKUX LIMBINbHMX
KOAEeKCiB MmiaTBepaXKye, WO Ui HanpauloBaHHS 3acnyroBylOTb Ha BCECBITHE BW3HAHHS, 0COBNMBO Yy
Cy4aCcHOMYy CBITi, Ae O0cobuCTi npaBa NOAMHM 3a3HaloTb OOMEXeHb 3apaau 3aranbHOro CycninbHOro
Onara.

Ha BigmiHy Big KpaiH KOHTUHEHTanbHOI €Bponu, Ha bpuTaHCbkMX ocTpoBax koaudikauis He Habyna
3Ha4yHOro nowmpeHHs. NMpaBoBa cucteMa AHMIi, Ska € HanbinbLL Y3rog>KeHo Ta rapMOHINHOK cepef
iHWKx npaBoBux cuctem CnonyyeHoro Koponisctea Benukoi Bputanii i MiBHivHOI Ipnanaii, Bigoma came
cBOE npoTuaieto koamdikauii. Cneuudpika npeueaeHTHOI MNpaBoBOi cuctemu AWMl nonsirae 'y
BiACYTHOCTI koandikoBaHOro HOPMaTUBHOIO aKTy, KU BU perynoBasB UMBINbHO-NPaBOBI BiAHOCWHU Y Uil
aepxasi. Cuctema 3aranbHO npasa AHmmii 6epe CBiM MOYATOK i3 CyAOBMX MpeLuefeHTiB ABaHaguaToro
CTOMITTA, KOMM 3aKOHOA4ABYI aKTW BigirpaBanu porfb OCHOBHOMO [Xeperna nvwe 3a BigCYTHOCTI
BiNOBIQHOIO CyAOBOro NpeLeaeHTY.

Bpaxosytouu, wo WoTnaHaia go 1707 p. 6yna HesanexHoto Big AHrnii, npaBoBa cuctema Lotnangii
BiOPI3HAETLCA Big NpaBoBOi cuctemmn AHrMii Ta Yenbcy, a Takox [iBHiYHOI IpnaHgii. B npoueci csoro
po3BuTky npaBoBa cuctema LloTnaHaii B 3HaAuHin  Mipi  3a3Hana BAAMBY  €BPOMNENCHKOro
KOHTUHEHTanbHOro npasa, ane B 1707 cow3 OBOX Aep)aB CTaB Ha 3aBafi noganbluin kogudikauii
LMBINbHOrO nNpaea 3a KOHTUHEHTAaNbLHUM TUMOM.

B «kiHUi peB’aTHaguatoro crtonitta y CnonydeHomy KoponiBctBi Oyna npoBedeHa 4acTkoBa
cuctemaTmsalisa npaBoBMX HOPM TOProBOro MpaBa LLOAO 3aCTOCYBaHHSA nepekasHUX BeKcenis, KyniBni-
npodaxy ToBapiB, AiANbHOCTI NiANPUEMHULBKUX TOBApUCTB, MOPCBKOrO CTpaxyBaHHsA. HesBaxatoun Ha
Te, Wo 6araTo 3 UMX 3aKOHOAABYMX aKTiB € YAHHUMU, 4OCI HEMOXIMBO NOAONATN PO3MNOBCIOMKEHE cepen
IOPUCTIB Ta CyaaiB HecxBanbHe CTaBneHHs Ao kogudikauii umBinbHoro npaea. B 1965 p. 6ynu cTBOpeEHi
Mpasosi komicii AHrnii Ta LWoTnaHAil, OCHOBHMMM 3aBAaHHSAMM SIKMX € peddOpMyBaHHS NPaBOBOI CUCTEMU,
po3pobka Npono3uLin Woao BAOCKOHANEHHS 3aKOHOA4ABCTBA, 3M4iMCHEHHST KOHCOoMiAaLii Ta BHECEHHA 3MiH
00 3akoHodaBumx akTiB [6]. OgHak mamke yYepes MIBCTOMNITTA MOTOMY iIMOBIPHICTb PO3pOOKM LIMBINBHOIO
Kogekcy abo BigMOBa Bif NpeLefeHTHOro npaea 3anuwiaeTbes i Hagani 4OCUTb BigaaneHoto.

OfHMM 3 KMIYOBUX XapaKTepucTuk cyyacHoro €sponercbkoro Corosy € 1Moro npasosa cuctema, Lo
HEepO3pMBHO MOB’A3aHa Ta OXOMMKE MNPaBOBi CUCTEMU KOro KpaiH-yyacHuub. €Bponencbkun Cotos
aKTMBHO MpUWUMaE BNACHi HOPMAaTMBHO-NMPaBOBi akTW, a WOro cydoBi opraHW HafawTb odilinHe
TnymayeHHa HopMm npasa. Cepeg OCHOBHUX ranysen npasa, L0 PO3BMBAlOTLCHA Ta MOMOBHIOKTLCA
HOBUMW HOPMAaTMBHO-MPABOBUMW akTamu, € i UMBinbHe npaBo. OpgHak GinblicTb mKepen LMBINbHOMO
npaBa €BpPOCOIO3Y Lie € HEAOCTAaTHLO MOBHUMMW Ta Y3roMpkeHUMK Mk coboto. OcTaHHi TpuMausATb pokiB
iHTEHCMBHOI €BPOMENCHLKOI iHTerpawii CMoHyKanu puUCTiB pO3MIpKOBYBATWM Hag TUM, SKUM YMHOM Mae
BUMMAOATM MNOBHA Ta Y3rofpkeHa CuCTeMa HOpPM UMBINbHOro npaBa €spocotdy. [lpu nigrotosui
LMBINbHOrO 3akoHogaBcTBa €Bponencbkoro Colo3y 3akoHOAaBLIi BpaxoByBanun AOCBI KpaiH-y4YacHuUb, a
TaKoX MOpiBHIOBaNN HOBE 3aKOHOOABCTBO i3 3aKOHOAABCTBOM iHLUMX EBPONENCLKMX AepaB. BuBYEHHS
LMBINbHOrO npaBa He O0OMeXyBanocs BUKITHOYHO HauiOHaNbHMM 3aKOHOL4ABCTBOM, 3HAYHWUA BMAIMB Manu
Pi3Hi MDKHapOAHI iHiLiaTMBK CTBOPUTM TpaHCHaUioHarnbHe umBinbHe npaso. besnocepeaHin Bnnve mana
KoHBeHUiss Opranisauii O6'egHaHux Hauin npo goroBopu MiXkHapoAHOI Kynieni-npogaxy Ttosapis Big 11
kBiTHA 1980 poky Ta lMpMHUMNM MiDKHAPOLHUX KOMepUinHMX goroeopiB (MpuHumnu YHIOPYA), aki 6ynu
BriepLue onybnikoBaHi B 1994 poui [7, 8]. B noganbliomy, cnuparoymcb Ha JOCBI4 KOfer, siki npautoBanu
Hag npuHuunamm YHIOPYA, komicia 3 €BpOMencbKOro KOHTPAKTHOro npasa Mg ronoByBaHHAM
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npocdecopa One Jlango B 2003 p. pospobuna lMpuHUMNM €BPONENCLKOro KOHTpakTHoro npaea [9]. He
AVBHO, Wo npuHumnu YHIAPYA Ta MpyHUMnm eBpONENCbKOro KOHTPaKTHOro npaea 6arato B YOMY CXOXi.

[lo noyaTky ABaguUATb NEpLUOro CToNiTTA opraHu €eponencbkoro Co3y 3anuvuanunucs OCTOPOHb Bif
HayKoOBMX AOCHiAKeHb LUMBINIbHOMO 3aKkoHogaBcTBa €Bpocol3y. Ha cyvacHomy eTani  po3BUTKY
€ponencbkoro Co3y KoHLUenNuis UMBINbHOro npasa €BpOCO3y cTarna rofioBHOK CKIMNaAo0BOK MOMITUKM
nobynoBU €OUMHOIO PUHKY Ta CMPUsIHHS EKOHOMIYHOIO POo3BUTKY B €Bponi. EBponencbka Komicia novana
NigTPUMYBaTK HAYKOBI AOCNIMKEHHS, WO cnpuano po3pobui HaykoBusimu B 2009 p. HOBOroO OOKYMEHTY
nig Haseot «[lpoekt BaranbHoi cuctemu nigxoadis» (Draft Common Frame of Reference), skun
BCTaAHOBMIOBAB NPUHLNUMW, BU3HAYEHHS, 3aranbHi npaBuna npmBaTHOro npasa €spocoto3y [10]. Hoswui
OOKYMEHT He MaB 00O0B’A3KOBOI HOPUAMYHOI CUMK, @ NULLIE OKPEecrnoBaB 3aranbHi NPUHLMNM LUBINBHOIO
npasa €BpPOCOIO3Y, a TaKOX BKMNIOYAB [00ATKOBI MOMOXEHHST CTOCOBHO [OroBOpPIB KyNiBMi-npogaxy,
opeHau, HagaHHA nocnyr, 36epiraHHs, BUKOHAHHSI KOHCTPYKTOPCBLKMX POoBiT, MeanyHoro obcnyroByBaHHS,
KOMEpLiMHOro NpeAcTaBHULTBA, MNO3MKWN, JAapyBaHHS, BUMHEHHS [iA B MalHOBUX iHTepecax iHLWOoi ocobu
0e3 ii Jopy4eHHs, N03a40roBipHOI BiANOBIAANBHOCTI 3a 3aBAaHy wkoay, 6esnigctaBHO HabyToro manHa,
HabyTTa Ta NPUNMHEHHS NpaBa BNACHOCTI Ha ToBap, OOTSXKEHHS PYXOMOro MaviHa, ynpaBniHHS MaiHOM.
Ha gymKky po3pobHuKiB OaHOro npoekTy, BiH Mae ctaTum mogenno ansd mManbyTHbOro LMBINbHOMO
3akoHofaBcTBa €Bponencbkoro Cotosy.

11 xoBTHA 2011 p. €Bponevicbkun MapnameHT Ta Paga BHecnv npono3uuito NpuUnHATM AnpekTtuBy
npo 3anpoBaXeHHs HOpM eauHoro Toprosoro npaesa €C (Regulation on a Common European Sales
Law), sgka © nignarana npsMoMmy 3acTOCyBaHHIO Ta 3abea3nevyBana 3akoHOAaB4Ye perynioBaHHA yrofa siK
MK mignpuemctBamMu, Tak i yrog MK nignpueMcTBaMy i CNOXmBavaMu, SKi 3HAXOOATbCS B Pi3HMX
aepxasax €C [11].

CyTtTeBi BiOMIHHOCTI y 3akoHogaBcCTBi 27 kpaiH €Bponevicbkoro Cowsy yCKNagHTb TOPriBMlo B
mMexax €C, 3mylwyTb NignpMemMcTBa BeCTW TpuBani NeperoBopu wono Bnbopy npaea, 3Bepratuce 3a
KOHCYNbTaUisMn 4O HpUaNYHNX ipM A5ns NPUCTOCYBaHHS 30BHILLHbOEKOHOMIYHMX OOrOBOPIB A0 Pi3HUX
HaujioHanbHMX 3aKOHIB, LWO B CBOK Yepry CUMbHO YCKMaAHIE rocrnofapcbKy AisnbHICTb, MigBULLYE
BUTPATK Ha CYNPOBOIKEHHS YKNaleHHS OroBOpPIiB NOPIBHAHO 3 BHYTPILUHbOrOCNOA4APCLKOK AiSNbHICTIO.

B pasi npuiiHaTTS OUpekTMBmn Npo 3anpoBamKeHHS HOPM €QUHOrO TOProeoro npaesa €C komnawii, ki
NnocTaBNsATb TOBapM OO iHWMX KpaiH €C, matMMyTb 3MOry NoKnagatucs Ha CUCTEMY OOHAKOBMX HOPM
AOrOBIPHOIO NpaBa He3anexHOo Bid MiCLe3HaxO4KeHHS KOHTpareHTiB. B nepcnektvsi HOpMU €OMHOrO
Toprosoro npasa €C MOXyTb 3aCTOCOBYBaTUCHA 4O AOrOBOPIB KyniBMi-npogaxy, 4OroBopiB Npo nepegady
uncpoBMx OaHMX, OOroBOpIB NPOo HadaHHA nocnyr. Ana Toro wob 3actocoByBaTM HOPMU €QWHOMO
ToproBoro npaea €C, ctopoHam cnig 6yae Jocartu 3roaun 3 LUbOro NUTaHHS B JOroBopi. Y BiAHOCUHAX MiX
NigNpMEMCTBOM i CMOXUBayYeM yroga npo 3acTOCyBaHHSA €4MHOro Toproeoro npasa €C € ginHotwo, nuwe
AKLLIO 3rofa crnoxueaya BupaxeHa y opMi OKpeMOro NnMcbMOBOro JOKYMEHTa.

OvpekTvBa Npo 3anpoBafXeHHs1 HOPM €AMHOro ToproBoro npaesa €C nepepbavae 3acTOCyBaHHSA
MOBHICTIO FAPMOHI30BaHMUX HOPM 3axXUCTy MpaB crnoxuBayiB. 3a3HadeHi NpaBuna NoknukaHi rapaHTyeaTu
BMCOKMIA piBEHb 3axXUCTy MpaB CMoOXuBadiB, WO CMOHyKaTUMe OO yKnagaHHs [OroBopiB 3 iHO3eMHUMU
BMpOOHMKamn, npuabaHHa ToBapiB, BUpoOneHux B iHWKX KkpaiHax €C. lMignpuemcrBa OyayTb 3MyLUEHI
3MaraTmucsa Ha 3Ha4yHO OiNbLUIOMY PUHKY, WO cnpuaTuMe Ginbliomy BUOOpY TOBapiB AN CNOXMBaYiB 3a
HUKYOLO LIiHOHO.

Omxe, nicnst OOCNISDKEHHSA 3MICTY NMPOEKTY HOBOrO 3aKOHOLABYOro akTy My pobMMO BMCHOBOK, LLO
OuvpekTuBa Npo 3anpoBaKeHHA HOPM €OMHOrO ToproBoro npaea €C Mae Ha MeTi 3anpoBaguTu
AO0AaTKOBI MOXMMBOCTI 3aCTOCYBaHHS €QUHMX HOPM LIMBINbHOro 3akoHogascTBa €C 6e3 BHECEHHS 3MiH Yy
HalujioHanbHe 3aKOHOOABCTBO OKPEMMX KpaiH, 3MEHLWIWUTUM BUTPATU Ha CYNPOBOMKEHHS YKNaO4eHHS
[OOroBOpIB, PO3LUMPUTN MOXITMBOCTI ANS BUXOQY NIANPUEMCTB Ha HOBI PUHKW. TPUAHATTA HOBOro akTy
umBinbHoro 3akoHogascTBa €C ocobnueo akTyansHo B 2012 poui, konn 06’egHaHa €Bpona LWyKae LWAsaxu
BMXOAY 3 rMUBOKOi EKOHOMIYHOT Ta hiHAHCOBOI KPU3MK.

BpaxoBytoun, WO Ha HaMWBULLOMY [epXaBHOMY piBHIi BeOyTbCA AUCKYCIT LWOAO AOUiNbHOCTI
€BPONENCLKOro LUMBIMBHOMO KOAEKCY Y Tid UM iHWIN dopmi, 1X cnig posrnsgatv y B3aeMO3B'A3KY 3
po3BuTkoM EBponencbkoro Cok3y B LiNOMy, 30KpeMa OHOBIIEHHI KOHCTUTYLINHOI OCHOBM 3 HabyTTaAM
ynHHocTiI JlicaboHcbkoro goroeopy 2009 p. Hag3snyaiHo BaXnMBUM € TOW GoaKT, L0 NOYaTKOM ChiflbHOro
€BPOMNENCLKOro KOAEKCY € LUMpOoKa CycnifnbHa AUCKYCis Npo BMBip gorosipHoro npasa y BurmnsAgi MNpoekTy
BaranbHoi cuctemu nigxoAdis Ta AnpekTven Npo 3anpoBagXeHHS HOPM EAMHOro Toprosoro npaea €C. Y
3B’A3KY 3 UMM CIig 3a3HauuTy, WO BiAHOCHO MPOCTO 3anpoBaguTW BXE CbOrofHi 404AaTKOBY CUCTEMY
HOPM UMBINBHOrO npaea €Bpoco3y, sika 6 nigndrana 3acTOCYBaHHIO MiANPUEMCTBAMM 3@ HAsIBHOCTI
Bi4NOBIOHOI yrogn cTopiH. Hanuikasiwmm € Ton akT, WO MOPIBHAMbHI OOCMIIKEHHSA Ta MpaBoTBOpYa
OiSINbHICTD EBPOMNENCBKUX BYEHUX, @ HE BUKITHOYHO [OEPXKaBHWMX CTPYKTYP, WOOO BOOCKOHAIEHHSA Ta
MikaepXaBHOI YHidikaLil npaBoBMX HOPM UMBINLHOrO npasa BigirpaloTb FOMOBHY poOfb Y PO3BUTKY
€OWHOrO PUHKY, IO 3anulIaeTbCs cepLuemM eBpONenCcLKOro iHTerpauiHoro npoekTy. ToMy Ha Hal nornsg,
OCKiNbkn Ans YkpaiHu Hemae anbTepHaTMBU KypCy Ha €BPOMENChbKY IHTerpauito, YKpaiHCbKMM BYEHUM
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BApPTO NpUUMaTK GinbLl aKTMBHY POJSib Y OHOBIEHHI LMBINTbHOrO 3aKOHOAABCTBA Ta NiAroTyBaTW BiOMNoOBigHi
nponosuuii 3 ypaxyBaHHAM PO3BUTKY LIMBINIbHOTO 3aKOHOOABCTBa €BPOCOIO3Y.
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YOK 341.238: 504.06 (045)
AKTYAIbHI HANPAMKU MDKHAPOLHO - MPABOBOIO
3ABE3MEYEHHA EKONOMYHOI BE3MEKU ATMOC®EPHOIO
NoBITPA

AunwmH P.B.

acnipaHm IHcmumymy MixkKHapoOHUX 8iOHOCUH

HaujioHanbHo20 asiauitiHo2o yHieepcumemy

B cratTi aHanidyetbCA CyyYacHUM CTaH e€eKonoriyHoi ©Ge3neks aTMocdepHoro nosiTpA Ha
Mi)KHapoaHOMY piBHi. B gocnigkeHHi aBTOpOM BUPILLYETHCA PsA 3aBAaHb: OKPECNIETbCH | FpynyeTbca
psa npobnem, ski BNNuBalOTb Ha ekonoriyHy 6e3neky atmMocdepHOro MOBITPsi Ha CyvacHoOMy eTani,
OOCNIMKYITbCA MOXIMBI NepcnekTMByM 1 NiATPUMaHHA MiKHapOAHOW chninbHoTOo. B pesynbrarTi
npoBefeHoi poboTN aBTOPOM MPOMOHYIOTECSH MOXIMBI LUNSAXU YAOCKOHANEHHS MiKHapO4HO-NpaBOBOi
OXOPOHWU aTMOCHEPHOrO NOBITPS.

B cratbe aHanuanpyeTcs COBpeMEHHOe COCTOsiHME 3koformdeckon 6esonacHocTu aTmocdepHoro
BO34yxa Ha MexayHapoAHOM ypoBHe. B nccrnegosaHumn aBTopoM pellaeTcs psag 3agad: onpegensercs u
rpynnupyeTcsa pag npobnem, BAUSIOLMX HA 3KOMOrMyeckyto 6e3onacHoOCTb aTMOCepHOro Bo3gyxa Ha
COBpPEMEHHOM 3aTane, WCCrneaytTCs BO3MOXHble MEpPCrnekTUBbl ee MNOoAAepXKaHus MeXAyHapOAHbIM
coobwectBom. B pesynbTate npoBedeHHOW paboTbl aBTOPOM MNpeanaralTCs BO3MOXHbIE MYTU
COBEpPLUEHCTBOBaHNA MeX4yHapOAHO-NPaBOBOM OXpaHbl aTMOCEEPHOro Bo3ayxa.

In article author analyzes the current state of environmental safety of the air on international level. In
study author solves several problems: defines and groupes a number of problems, which affect to
environmental safety of the air at the present stage, investigates the possible prospects of it maintaining
by international community. As a result of this work the author suggests possible ways of improving
international legal protection of atmospheric air.

KnroyoBi cnoBa: akTyanbHi HanpsMKu, MiKHapOAHO-MpaBoBe 3abesneyveHHs eKonoriyHoi Gesneku
aTMoc@epHOro noBiTps, rnobanbHi eKonoriyHi npobnemun, TpaHCKOPAOHHE 3aOpYAHEHHS. .

MoctaHoBKa npo6nemu. BHacnigok BennMYe3Horo HeraTMBHOrO aHTPOMOrEHHOro BMNIMBY MOCTYMOBO
3MIHIOIOTBCA  MPUPOOHWUA  XIMIYHWIA CKnag | EeKOMOrivHi  xapakTepucTukun nosiTps. KoHueHTpauis
BYrMeK1croro rasdy B NOBIiTPi 3Bepiranacd Ha ogHOMY piBHI NpakTU4HO Ao KiHUsa XIX cToniTTq, i nuwe Ha
noposi XX CToniTTa CTiMkiCTb aTmocdepu Oyna nopyweHa. 3MIHIOETLCS ra3oBui cknag aTmocdepu.
LLIBnakKiCTe 3MiH B COTHI | TUCAYI pasiB BULLE, HiXK 3@ OCTaHHI/ MifbNOH POKIB.

HesBaxalum Ha ekornoriyHe Hebnarononyyyst i HaBiTb BENWKI  €KOMOriYHi  Kpu3un, rnobanbHi
XapaKTEPUCTUKN HAaBKOMWLLHBOIO CepefoBuvlla 3anvianucs cTabinbHMMK | 3MiHIOBanucs B Mexax
NPUPOAHMX KONMBaHb NPoTArom Bcboro XIX-XX ctoniTb.

BueHi gosenu, wo 3miHa knimaTy B XX| CTONITTi € Hacnigkom NigBULLIEHHSA NpU3eMHOT TeMnepaTypu
noBiTps. lloTenniHHA NOSICHIOKTL TUM, WO B aTMocdepi 3pOoCnu KOHLUEHTpauii NnapHUKOBWUX rasiB:
BYITIEKUCIIONO ra3dy, MeTaHy, XriopdTOpPBYrNeBoAHIB, okcuaiB a3oTy. Hebeaneka HEKOHTPONbLOBAHOIT 3MiHM
CTaHy aTMOCEpPHOro noBsiTpSA i, BHACMIAOK LbOro, 3arpo3a iCHyBaHHIO XXMBWUX OpraHiamiB, y TOMY 4yuchi 1
MNIOAVHK, 3axKadanu piy4mx NpakTUYHUX 3axogiB LWoAo NOro 3axucTy i NiaTpumaHHa 6e3neyHoro crtaHy,
HaujioHanbHOro i MiXXHapoAHOro MpPaBOBOro PeryroBaHHA BUKOPUCTAHHA Ta OXOPOHU aTMOCKEPHOro
noBITps.

Came TOMy CBO€YacCHICTb i AOUINBbHICTb TemMn gocnigkeHHd obymoBreHa He nuwe HeobXxigHICTio
BUSIBIIEHHA MpOrarnvH y MiKHapoOHOMY Ta BHYTPILUHbOAEPXaBHOMY NPaBOBOMY perynioBaHHi OXOpPOHU
NoBITPSA, OCTAHHIMN MiXKHapOOHVMW HAYKOBUMU TEHOEHUISIMM Ta 3anutam rpoMagchbKocTi, a 1 noTpeboto
LWoAo po3pobKM HOBUX Ta BAOCKOHANEHHS iCHYHOUMX KOMMIIEKCHMX OpraHi3auiiHo-npaBoBUX MexaHi3MiB
3abe3neyveHHs ekomnorivHoi 6e3nekn aTMocepHOro NOBITPSA Ha HaLiOHANBLHOMY | M)KHAPOLHOMY PiBHSAX.

HaykoBa po3pobneHicTb (aHani3 ocTaHHiX pgocnimkeHb Ta ny6nikadin). o gocnigkeHHs
OKPEMMX acnekTiB MiOHATUX y CTaTTi NUTaHb3BEPTABCS 3HAYHWUM pAL HaykoBLUIB, cepel sKMxX XoTinocs 6
Buginutu: H.®. TiweHko, P.X. Mabitoea, A.Hantni, [I. Mpesa, M.®. Penmepca, €.1. Ywakosa.

HeBupiweHi paHilwe 4acTUHM 3aranbHoOi npo6nemu. He notpebye OoBedeHb Ton dakT, LWO
eKosoriyHa cutyauisi, i 3o0kpeMa ekororiyHa 6e3neka aTMocepHOro NOBITPS, NOTiPLUYIOTHCS WOAHS, a Le
CTaBuTb nepen [AOCNigHMKaMM 3aBOAHHA LWOAO MOAarnbLUOro MOWYKY MexaHiaMiB  36epexeHHs
biopisHOMaHITTa NnaHeT B ManbyTHLOMY, po3pobku BiAMOBIAHOIO X NPaBOBOro peryntoBaHHs. [oBitTpsa —
Lue TOoM Hambinbll BaXKNMBUIA CErMEHT HaBKONMULLHLOIO MPUPOOHOro cepefoBuila, 6e3 sKoro nanHa
XMBE IuWLIEe Kinbka XBUIMH. 3BiACW CTae 3po3yMinumMm, WO xo4ya O 3apagu peanisauil iHCTUHKTY
camo30epexeHHst BiH Mae CTaTu OAHMM 3 HanbinbLl NPIOPUTETHUX B OXOPOHI NPUPOLHOrO CEpenoBULLa,
po3pobka iHHOBaLMHMX MiXKHapOoOHO-MPaBOBMX MeXaHi3MiB 3abe3neyeHHs Noro ekonoriyHoi 6esnekn mae
CTaTu NepLLOYEpProBo0 Ha NOPAAKY OEHHOMY «BUXKMBAHHS MIOACTBa».

MeTa 1 3aBAaHHA gocnigXXeHHA. MeToo JoCnimKEeHHS €:
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— BCT@HOBMTU NEPCMNEKTMBU BUPILLIEHHS MiKHAPOOHUM CMiBTOBAapUCTBOM MPOBMEMHMX MWUTaHb Yy
cpepi OXOPOHM aTMOCHEPHOro NOBITPS;

— PO3pPOBUTK LLMSXM MOKPALLEHHS MiXKHAapPOAHMX MEXaHi3MIB NiATPMMaHHSA eKOSoriYHoi 6e3neku;

— copmynioBaT NpPOMO3uUil Ta pekomeHgauii, CNpAMOBaHi Ha yOOCKOHANEeHHSA Ta NepcrnekTuBu
PO3BUTKY Mi>)KHAPOOHO-NPAaBOBOrO pPEerynoBaHHA €KOSOoriYHOT 6e3nekn HaBKOSMULLIHBOro MNpUPOSHOro
cepegoBuLla i aTMocepHOro noBITPS SIK MOro HEBiA4 €EMHOI CKNagoBol.

[Ona pocsarHeHHa uiei meTn HeobXiaHO BUMPILWIMTM psiA4 3aBAaHb: NpoaHanidyBaTu Cy4vacHi npaBoBi
TeHAeHUiT NigTPUMaHHA MiXKHapO4HMM CMiBTOBapUCTBOM €KONOriYHOi 6e3nekn aTMocdepHoro nosiTps,
HayKoBi Migxogun [0 OKpecrneHHs rnobanbHUX €eKonoriyHMx npobnem, ki BAAMBalOTb Ha 0Ge3neky
aTMocepHOro NOBITPS Ha TPAHCKOPOOHHOMY PiBHI.

* * *

3po3yminum € Ton hakT, WO B CydaCHOMY apceHani nioauHn € 6araTo iHCTPYMEHTIB NiATPUMaHHS
MiKHapPOAHOI eKomnoriYHoi 6e3nekn aTMocqEepHOro MoBiTPsl, NPOTE, BOHW XapakKTepu3yloTbCs Pi3HUM
CTyneHeM eeKTUBHOCTI.

MiXHapOgHOM CMifIbHOTOK Ha Cy4aCcHOMY eTani BXMBAETbCA 3HAYHU pag opraHisauiiHO-npaBoBUX
Ta HOpMaTUBHO-NpoLEecyanbHUX 3axoqiB. [1o HUX MOXHa BigHeCcTu crigytodi. [MeplooCHOBO i NoYaTKoM
pPO3p0obKM  MiXKHApOOHO-MPaBOBOrO  PEryritoBaHHS  €KOMOoriYyHOi  6e3nekn aTmMocepHOro noeiTps
BBaxaeTbcsi CTokronbmcbka [eknapapauis 1972 poky [1].

Y 1977 poui OOH 6yna po3pobneHa cninbHa nporpamy MOHITOPUHIY i OLiHKM 3abpyaHEHHS NOBITPs B
€sponi (EMEI) [2].

A yxe y nuctonagi 1979 p. byna yknageHa 6aratoCTOPOHHSA KOHBEHUiS Mpo TpaHCKOPAOHHE
3abpyaHeHHs NoBiTPSA Ha Benwki BigcTaHi [3]. B 3B’A3ky 3 cTypboBaHicTio i3 npuBoAdy rnobanbHUX 3MmiH
KnimaTy, CTaHy O30HOBAHOrO LWapy Ta PeyoBMH, SKi PYMHYIOTb 030HOBWMMK wap, 1985p. nobauuna ceit
BineHcbka KoHBeHUist Npo OXOpOHY 030HOBOro Lwapy [4] Ta 6yB cTBOpeHun y 1987p. MoHpeanbCbkui
NPOTOKOST NPO PEYOBUHMU, SKi PYMHYIOTb O30HOBWUI LWap [5].

81 kpaiHa cBiTY npuiHana «[enbCiHCbKY AeKknapauilo Npo 3axXUCT 030HOBOrO wWwapy» [6] . Y 4epBHi
1992p. Ha «koHdepeHuii OOH 3 HaBkonuwHboro cepeposBuwa B Pio-ge-XXanenpo (Bpasunia) 155
aepxas, y TOMy yncni n Ykpaina, nignucann PamkoBy koHBeHLito OOH npo 3miHy knimaty (PK3K OOH) i
KioTcbknii npoTokon Ao Hei [7, 14-16].

BaxnvBe 3Ha4eHHA B ranysi OXOPOHM HaBKOMULLIHLOTO MPUPOAHOr0 cepenoBuLLa, i aTMochepHOro
noBiTPSA 30KpeMa, MalTb cneuianizoBaHi aBTOHOMHI yctaHoBu Opranisauii O6'egHaHnx Hauin (OOH).
HalironosHiLli 3 HUX:

— KOHEN (Big anrn. UNEP — United Nations Environmental Program — nporpama OOH no
HaBKonuWHLOMY cepefosully). CtBopeHa 1973 p., KOOPAWHYE BCi BUAW LiSiNbHOCTI B ranysi 3axucTy
HaBKOMUWLIHLOrO cepefoBuLLa, po3pobnsde nporpamu noganblumx CRiflbHUX AR Y Lin ranysi.

— FOHECKO (Big anrn. UNESCO - United Nations Educational,Scientific and Cultural Organization —
OpraHizauia O6’egHaHux Hauii 3 nuTaHb OCBiTWU, HAyKn i KynbTypwn). ICHye 3 1946 p. 3 UiNM0 CNPUAHHS
MUpY i MixxHapogHin 6esnedi, crniBnpaui Mk gepxaBamu B cdepi OCBITW, Hayku i KynbTypu. Y pamkax
FOHECKO po3pobneHi i ycnilwHO 34iACHIOITLCA Lina HU3ka BaXMBUX HaYKOBMX MPUPOLOOXOPOHHMX
nporpam: “Jltoguna i 6iocdepa”, “MixkHapogHa rigponoriyHa nporpama”, “Mporpama BMBYeHHS CBIiTOBOrO
okeaHy”, FOHET, MBI1.

— ®AO (Big avrm. FAO — Food and Agricultural Organization UN -[lpogoBonbya i
cinbcbkorocnogapcbka opradisauist). CrteopeHa 1945 p. ®AO aKkTMBHO ChNpUsie MDKHAPOAHUM i
HauioHanbHMM 3axogam y cdepi 36epexeHHss NPUPOAHUX pecypcis [8, 44-45].

— BOOS3 (BcecsiTHsi opraHisaLis OXOpOHW 3A0poB’s), cTBopeHa 1946 p. li ronosHe 3aBpaHHs
OXOpOHa 340POB’St HAPOAIB CBITY, MPO L0 3a3HAYeHO B ii CTaTyTi, WO nepegbadae BXUTTA 3axogiB LWoaAo
03[0POBMEHHS | NiIATPYMAHHS HaNEeXHOT AKOCTi OTOYYYOro NAnHy cepegosuila [9, 62-65].

— BMO (BcecBiTHA MeTeopornoriyHa opraHisauid), 3acHoBaHa sk creuianisoBaHa ctpyktypa OOH y
1951 p. [10, 47-48].

— MOI (MixHapogHa opraHisauiga npaui) — cneuiansHuit opraH OOH. CteopeHa B 1919 p. npwu Jlisi
Hauin 3 yinno ctBopeHHs 6e3neyHnx ymMoB npadi Ta 3MeHLUEHHs 3abpyaHeHHs Biocdepu, ke BUHUKaE
Yepes 3HEeBaXX/IMBOro CTaBIEHHSA A0 BUPOOHMYOi cchepm [11, 123-125].

— MATATE (MixHapogHe areHTCTBO 3 aToMHOI eHeprii), ctBopeHa y 1957 p. OpgHum i3
HaWrofioBHILLMX CBOIX 3aBAaHb BBaXa€ CMNPUSHHA 3anobiraHH HEecnpuATIMBMX HACigKiB MUPHOro
BMKOPUCTaHHS aTOMHOI eHeprii, 3abe3neyyyn TMM camum NiATPUMaHHS 340POB'a | Bnaronony4yys nogen.
Mpun MATATE gie MixHapogHa nabopaTopis pagioakTMBHOCTI MOpS Ta Bigdin sgepHoi 6e3neku i OXopoHu
HaBKOIMLIHBLOTO cepenosuLla [12].

HanpwkiHui 90-x pokiB y CBiTi HapaxoByBanochk Aekinbka coTeHb (Mo pisHumu gaHum Big 200 go 500)
HeypsiooBUX — MDKHApPOOHUX OpraHisaui, €Ki 3avMmanucs nNpupoaoOXOPOHHOK HiSNbHICTIO, a TakoX
NPOSIBIANM UikaBicTb A0 ekonoriyHux npobnem [13]. Cepea HMX B HaLl Yac AitoTb:

— MCOI (Big aHrn. IUCN International Union for the Conservation of Nature MixxHapogHui cotos no
OXOPOHi Npupoaun), ctBopeHun 1948 p. y ®oHTeHONo (PpaHuin) 3a iHiyiatueoto KOHECKO. Po6ota MCOI
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cnpudae peanisauii BawMHITOHCBLKOT KOHBEHLT NPO MDKHAPOAHY TOPriBO ANKMMKU BUgamun dpayHu i doriopm
(CITES).

— Bonpa (sig anrn. WWF — World Wide Fund for Nature —BcecBiTHin doHO Oukoi npupoawn).
CtBopeHa 1961 p., € HANYNCMEHHILO Ta HAaKaBTOPUTETHILLOK HEYPSA0BOK MiXKHAPOAHOK OpraHisaLieto
B ranysi OXOPOHi HaBKOMULLUHBLOTO cepeaoBuLla. Ii OCHOBHOK MeTO € 36epexeHHs Giopi3HOMaHITTS
3emni, NpUNUHEHHsT gerpagauii NpUpoaHOro cepedoBUlLia NnaHeTy i nobyaoBaManibOyTHLOrO, B SKOMY
noamn xunu 6 B rapMoHii 3 Nnpupoaoto.

— MKOO (MixHapogHa topugundHa opraHisauist), ctBopeHal1968 p., npuainsae Benuky yBary po3pobui
NpaBOBUX NUTaHb OXOPOHW HABKOMNULLIHBOIO CepeaoBMLLa.

— PK (Pvmcbkuin kny6), 3acHoBaHuin 1961 p., BHIC 3Ha4YHUI BKNag y BUBYEHHS NMEPCNEKTUB PO3BUTKY
Biocepn Ta nponaraHay igen HeobxiaHOCTI rapmoHi3auii BigHocuH JlioamHm Ta Mpupoaw.

— MEC (MixHapogHun ekonoriyHuin cyn), 6yB CTBOPEHWI MO iHiLiaTMBI IOPUCTIB Ha KOHpepeHLuii B
Mexiko y nuctonaai 1994 p. Cknag cyoaiB Bkntovae y cebe 29 topucTiB-ekornorie 3 24 kpaiH. Cynepeyku y
MEC po3rnsagaTbCst Ha NpuHUMNax TPETENCHKOro cyay.

— 'PIHMIC (Big aHrn. Greenpeace — 3eneHuin CBIiT), CTBOPEHAT KaHaACbKMMW 3aXMCHMKaMKU Npupoau
1971 p.

MpoTte, goci unx 3axonis 6yno HegoCTaTHLO.

Ha cydyacHoMy eTani BXe He MOXHa roBOpUTU NPO abCOMOTHY YACTOTY MOBITPS B )XOOHOMY KYTOYKY
HaLLOI NnaHeTw.

YceniwHicte 60poTbby MiXKHApogHOi CNiNbHOTU 3 TPAHCKOPAOHHMM  3abpyaHeHHsiM aTtmocdepu
NOBITPSA € HasiBHICTb AOCTOBIPHOI, 06’€KTMBHOI, CBOEYACHOI iH(bopMmaLii Npo cTaH aTMOCepHOro NoBiTps
B AaHOMY MiCLi i B AaHUI Yac i NpO MOXIMBI HANPSIMKN pyxy Moro 3abpyaHoBadis.

OpfHi HayKoBUj BBaXatoTb, LLO 384N NOKPALLEHHS MiXXHapO4HO-NPaBOBOro PEryroBaHHSA eKoNnoriyHol
Oe3nekn aTMocgepHOro NoBiTps Ha MiXXHAPOAHOMY PiBHI HeOOXiAHO cno4vaTky BUSIBUTM i KnacudikyBaTtm
Hanbinbl IHTEHCUBHI mxepena 3abpyaHEHHS MOBITPs, iHWI — 3rpynyBaTM OCHOBHI CyyacHi npobnemu.
Heski pgocnigHUKM 3anepedyloTb ABa MonepeHi nigxoaou, BBaXawuM WO Hanbinbl edgeKkTUBHUMMU
HanpsiMkaMu 3 MiATPUMaHHS ekonoridyHoi 6e3nekn aTMocdepHOro MoBiTPS Ha MiKHApPOAHOMY PiBHI Ha
cyyacHomy eTani OyoyTb 3axogu LWOAO AOCHigKeHHs cnocobiB nogonaHHa i po3pobneHHs ans Hux
BiANOBIAHOIro NPaBoOBOro peryntoBaHHs [14, 128-129].

3abpyaHeHHs NoBITPs MoXe B6yTV NPUPOAHUM i LUTYYHUM.

TiweHko H.®. Buginse Taki BMAW WTYy4HOro 3abpyaHEHHS NOBITPS:

a) papgioaktmBHe 3abpygHeHHs (BMOOOYTOK, TPaHCMOPTYBaHHsS, nepepobka ypaHOBOI pyau;
eKkcnnyarauis peakropa; atoMHi BUbyxu);

6) 3abpygoHeHHA npoOMUCIIOBMMM MigNpUeEMCTBaMM (BUPOBHULTBO enekTpoeHeprii, XiMmidHa i
HadTonepepobHa MPOMUCIOBICTb, MeTanypritHa MPOMWCIOBICTb, MPOMUCIOBICTE  ByaiBENbHUX
MaTepianis, MawMHobyaiBHA NPOMMUCIOBICTb, NipHMY0A400YBHA NPOMUCIOBICTL, OYAIBHULTBO Ta iHWWE);

B) 3a0pyaHEeHHs BiJ BUKOPUCTaHHSA aBTOMODINIB, BOOHOIO, MOBITPSHOMO Ta 3ani3HUYHOIO TPAHCMOPTY;

r) nobyToBe Ta KOMyHarnbHe rocnof4apcTBo (iHAMBIAYanbHI Medi, CnantoBaHHSA | THATTS BigXoaiB);

[) cinbcbke i nicoBe rocnogapcTea (TBAPUHHWULTBO i NTaxiBHULTBO, 3aCTOCYBaHHA NPOAOYKTIB XiMil,
niaNpUeEMCTBA CiflbCbKOro i MiCOBOro rocnofapcTs).

P.X. l'abiToB. Ha OCHOBI i B JOMOBHEHHS KnacudikaLii mxepen 3abpyaHeHHS, po3pobneHoi TiweHKo
H.®., Buginse cnigytodi OCHOBHI €KOMOriyHi Ta coLuianbHO-eKOHOMIYHI Hacnigkmn 3abpygHEeHHs NoBiTPS:
3abpydHEHHs MNOBITPA rasamu, (POTOXIMIYHWMI 3Mir, HasIBHICTb B MOBITPi BaXKUX YacTOK (CyCneHsii),
KMCNOTHI goLWi, napHukoBun ecpekT [15].

KapncoH [esig Npen knacucpikye cyyacHi rmobanbHi ekonoriyHi npobnemun atMoctepHoro nosiTps
Ha: HasABHICTb B MOBITPi BaXXKNX YaCTOK (CyCneHasii), KWCMOTHI AoLwi, napHukoBu edekT [16, 131].

Akipa Hawtni noaginsie ekonoriyHi npobnemn artMmocdepHoro noBITPA 3a iX MNOXOMKEHHSIM:
aHTPOMOreHHi, TEXHOreHHi, eBontoLil po3BUTKY nnaHeTu [17].

OeBig aHTep BMAINSAe ekonoriyHi npobnemm aTMOCEEpPHOro MOBITPST B FPYNu 3a CTyMNEHEM
Hebe3neyHocCTi i reorpadivyHNM XapakTepoMm: MepLIoYeproBi abo Ti, sKi MOXYTb B KOPOTKWIA 4ac cTaTtu
Mi>XXHapOAHUMM, rnobanbHMMK, perioHarnbHi, HauioHanbHi [18, 123-126].

B cyuacHomy CBiTi icHye 3Ha4yHM MacuB npobnem, siki NPsiIMO YM OMOCEPELKOBAHO CTOCYHTHCSA
aTtMocdepHoro noBiTpda. Ha Hawy gymKy, KOXHa 3 iCHYHYMX Knacudoikauin € ogHOHanpaBneHow i He
BpaxoBye GaraTtbOx KpuTepiiB, a 3HaunTb He € MOBHICTIO TOYHOM. [poTe, B3sIBLUM A0 yBaru psg akTopis,
30Kpema: MbKHapoAHi reononitudHi npobnemu , HopmaTuMBHO-NpaBoBy 6a3y 3 nNWTaHb EKOMOriYHOI
0ea3nekn, MiKHaApOAHi Cnopu, NOB’A3aHi 3 BPEryntoBaHHAM €KOMNOrYyHMX npobnem, CygoBy NPaKTUKY,
CTaTUCTMYHI AdaHi Mu crnpobyBanu BuZINUTM pPsig HaWbINbLl KOMMITEKCHMX 3HAYyLWmux i rnobanbHux
eKomnoriyHMx npobnem atMocdepHOro NoBiTps.

[o umx npobnem mu BBaaemo 3a AOLiNbHE BiAHECTU: TPaHCKOPAOHHE 3abpyaHEHHS aTMOCdEepPHOro
NoBITPsi, NAPHUKOBI rasu, pymHyBaHHS 030HOBOIO LUApPY, KUCMOTHI AOLLi.
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Ha Hawy aymky, 4N KOMMIIEKCHO-MPaBOBOr0 perynioBaHHs rnobaneHUX eKomnoriyHmx npobnem, siki
BM/MBAIOTb Ha CTaH €KOJOriYHoi 6e3nekn atMmocdepHOro NoBiTPS Ha MiXKHAPOAHOMY piBHi HEOOXigHOW €
po3pobka NPOEKTIB LWOoAO ii LiNTboBOI KOMMEKCHOT MiATPUMKMW.

lMWTaHHA CTBOPEHHA rnobanbHUX HOPMAaTMBHO-NPaBOBMX akTiB 3a4fs  MiKHApO4HO-NPaBOBOro
perynoBaHHS €KOSOorivYHOT 6e3neKkn OKpeMmx CErMeHTIB HaBKOJULLHBOIO cepeaoBuila obroBoproBanuchb,
30KpeMa, Ha OCTaHHbOMY MixHapogHomMy HeBcbkomy dopymi 3 MMTaHb eKonoriyHoi O6es3neku, LWo
npoxoaus y CaHkt-lNMeTepbypsi B 2011, Ta psagi iHWKUX MiKHapogHux 3ycTpiden. Ha ubomy copymi
BUCTYyNuNu npeactasHukn-ekcneptn OOH wopno ekonoriyHoi 6e3nekn atmocdepHoro noBiTps i3 igeeto-
3aKMNMKOM-3BEPHEHHAM [0 BCiX Haui nNpo HaA3BuMYaviHy | HeBigknagHy HeobXigHICTb CTBOPEHHS
rnobanbHOro MiXkHapoOL4HOro akTy 3aAns OXOPOHU B NepLuy vyepry atMmocdepHoro nositpsa — MikHapogHoi
KoHBeHLiT npo oxopoHy aTMoccepHoro nositps [19].

Pearytoun Ha 3aknuk ekcneptisB OOH, i 3Baxatoun Ha HaranbHy HeobXigHICTb, B pamKax Halloro
BOCNigKEeHHA MU 6 XOTinM po3rnsiHyTU MOXIMBI OCHOBM TaKoro MPOEKTY.

Ha Hawy gymky, B pamkax HoBOiI KOHBeHLiT NOBUHEH LiTV e(PeKTUBHUI MeXaHi3m peanisauil Hopm
LbOro OCHOBOMOJIOXHOIO LoAo 3abe3neyvyeHHs ekomnoriyHoi ©e3nekn aTtMocdepHOro MoBiTPs Ha
Mi>KHapOAHOMY piBHI HOPMaTMBHO-NPABOBOrO akTy i CUCTEMA CaHKUiA 3a MOoro HegoTpumaHHs. Opranm,
CTPYKTypa SIKMX TakoX MNoBUHHa OyTu nepepbadeHa KOHBEHUIEW, MOBWHHI 34iMCHIOBATM He nuwie
HOPMOTBOPYY (OYHKLiO, @ W KOHTPONbHO-HarNsAoBy, TO6TO cTaTM TMM iIHCTPYMEHTOM, 3a [AOMOMOIOH
AKoro ByayTb peanizoByBaTUChb sIK MOMOXEHHS LIbOro akTy, Tak i iHWKUX po3pobneHnx HUMKN B HanpsiMKy
3abe3neyeHHs MiXHapOOHO-MPaBOBOro PerynioBaHHs eKomnoriyHoi 6e3nekn aTMocdepHOro nosiTpA.
Buxogsum 3 camoi igei CTBOpeHHs Lboro rnobanbHOro HOpMaTMBHO-NPaBOBOrO akTy, OCHOBHa yBara Ta
HaWLWMPLIMIA CNEKTP NOBHOBaXXEHb MOBWHHI BYTWM HagaHUMM KomiTeTaM, OiSnbHICTb sknx BesnocepegHbo
Oyae HanpaBneHo Ha NigTPMMaHHS eKOnoriYHoi 6e3nekn aTMocdepHOro NoBiTPS, BCi iHLWI KOMITETH Ta
opraHu, JisnbHIiCTb sikMx Oyae HanpaBfEHOK Ha YPEeryrioBaHHS KOMMMEKCHUX EKOSOMYHUX npobrem
HaBKOMWLUHLOrO MPUPOAHOrO CepefoBMLLa i NMEe YacTKOBO Ha aTtMocdepHe MOBITPA MOBWHHI OyTu
NiA3BITHUMM | Y3rookyBaTu CBOK AiSNIbHICTb 3 crelianisoBaHMMKM opraHaMm No eKororivHin 6e3newi came
aTMocdepHOro noBiTps, sKi AIATUMYTb B pamkax uiei KoHBeHUii. CTpykTypa opraHiB, giHaHCyBaHHS,
pPO3MOAiN NOBHOBaXXeHb MOBUHHI OYTWU po3pobneHnMmn Takum YMHOM, WoO6 HanedeKTUBHILLE BUpilyBaTH
cy4acHi rmobarnbHi ekonorivyHi npodnemun atmocdepHoro noBiTps. 3aans sKicHOI opraHisauiiHo-nNpaBoBOi
nobyaoBu TakoOro BaXMMBOrO HOPMATMBHO-MPaBOBOrO aKTy MiKHapOOHOrO 3HaYeHHs, MOTpibHO
BiLUTOBXYBaTMCb Bif AiaNeKTUYHOI €4HOCTI B3AaEMO3B’'A3KY €KO-(Pisn4HUX NpoueciB B NpUpoAi, NpaBoBuUX i
(PiHAHCOBUX IHCTPYMEHTIB KOMMMEKCHOr0 BPErynioBaHHA iCHYHOUMX €KOMOriYHMX Npobnem.

OpraHizauiina CTpyKTypa ynpaBniHCbKMX OpraHiB YyHiBepcanbHOi KoHBeHUil npo  OXOpOHY
aTtMmoccepHoro noBiTps morna 6 6yTu cnigytoyoto: LieHTpanbHMI KOHTPOMOKYUI (hiHAHCOBO-HarMsiA0BUN
opraH — HUM morna 6 BucTynuTn €Bponericbka ekoHoMidHa komicis OOH, abo iHwni cTBOpeHun nig
eripoto OOH opraH, npeactaBHMKaMu sikoro 6 cTaBanu BignoBigHi kBanidikoBaHi ekcnepTn sk Big
MiXKHApoZHMX | rpomagcbkux opradisaudin, tak i Big OOH. Lle possonuno 6 36inbwnty y4acTb
rPOMaAChKOCTi y peanisauii HOpM LbOro rrnobanbHOr0 HOPMaTMBHOMO akTy, OAHOYACHO peani3oByBaTU
YHKLiO BIiOKPUTOCTI i NPO30POCTi AiANbHOCTI HOBOCTBOPEHUX IHCTUTYUiWA, 36iMblWNTU  CYCNiNbHUIA
KOHTPOMb 3a Hambinbll BaXMMBMMMK CTpaTeriaMum iHaHCYBaHHS, a TaKOX YHUKHYTW i4eOonoriYHol
OZIHOMAaHITHOCTI Ta 3anoniTM30BaHOCTI pilleHb, fika MOXMMBa NPW YMOBI BXOMXEHHS OO cKrnagy nuwie
ekcnepTie OOH. KomiteTwn, ski NOBUHHI ByayTb BUKOHYBaTW HOPMAaTUBHO-peanisytody gyHKLito:

1. KomiTeT no TpaHCKOPAOHHOMY 3abpyAHEHHI0 aTMOCepHOro MOoBITPs i MiXHapOAHO-NPaBOoBIK
BiANOBigaNbHOCTI 3a HLOTO;

2. KoMmiTeT no BMKngam Cnonyk i rasie opraHiqyHOro 1a HEOPraHiYHOro NOXOAKEHHS, O CIPUYUHSAIOTD
NapHUKOBUIN edDeKT;

3. KomiTeT no nonepeXeHHI0 pyrnHyBaHHSA O30HOBOrO LIapy;

4. KomiTeT No 3aKknCrioveHocTi aTMOCcepHOro nosiTps;

5.KomiteT no iHwnm npobnemam atmocdepHOro NoBiTpsi.

3okpema, y npeambyni Takoro HOpMaTUBHOIO akTy Morfno 6 6yTn 3a3HayeHe cnigyloye: Kepyr4ynchb
npuHUMnamu, 3akpinneHnmmn y CTokronbMcbkin geknapadii 1972 poky i Jeknapadii Pio-ge->XaHenpo 1992
POKY, BpaxoBYylUM perioHanbHi 3ycunns B cdepi oXxopoHU nosiTpsa B pamkax KoHseHuii EEK OOH npo
TPaHCKOPOOHHE 3abpydHEHHS MOBITPSA Ha Benuki BiacTaHi 1979 poky i NpoToKoMiB OO HEi, He3HauYHy
eEeKTMBHICTb BCiX 3AiMCHIOBAHMX MiKHAPOAHOK CMiNbHOTOK OpraHi3auinHO-NpaBoBUX Ta HOPMAaTUBHO-
npoLecyanbHUX 3axodiB Woao NigTpUMaHHst eKonoriyHoi 6e3nekn aTMocepHOro NoBiTPsl, 3BaXKaloum Ha
Te, Wo atMocdepHe NOBITPA — Ue ToW Hambinbll BaXNMBUW CErMEHT HAaBKOMWLIHBOIO MPUPOAHOro
cepepoBuwa, 6e3 Akoro nwaMHa He MOXe iCHyBaTu B3arani i xoda © 3apagm peanisauii iIHCTUHKTY
camo3bepexxeHHst BOHO Ma€e CTaTu OAHMM 3 HanbinbL NPIOPUTETHUX HAMPSAMIB B OXOPOHI YCiX KpaiH CBITY,
3a4ns HegonylweHHs Ta edekTnBHOI 6opoTbOM 3 Hacnigkamy TPaHCKOPAOHHWX 3abpyAHeHb, B Linsx
30epexeHHst eKonoriyHo-6e3neyHoro aTtmMocepHoro MoBITPA SK HAWMLIHHILIONO MPUPOAHOIO pecypcy
324N ManbyTHIX NokoniHb, 36epexeHHs BIOpi3HOMaHITTA NnaHeTH, CTOPOHU-MIANMCAHTUN MOrO4XKYHTbCS
3i cnigyto4mm.
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KoHTponb 3a peanisauieto NoNoXeHb LbOro akTy NOBUHHO OyTK noknageHo Ha LieHTpanbHWIA opraH i
BiQNOBIOHI cneuianizoBaHi KOMiTeTU. BaxnuBo € Takox po3pobka ehekTUBHUX MeXaHi3aMiB AOCTyny A0
iHbopmauil Woao AisnbHOCTI CTPYKTYPHUX MNigpo3ainis rpomMagcbKocTi, Pi3HMX MDKHapOOHWX €KOroro-
3aXMCHMX OpraHis3auin. 3agns uboro, Ha Hawy AyMKY, HeobXigHWUM € po3pobrieHHs «iHopMaTMBHOI
Mepexi WOoA0 MDKHapOOHOro eKOSIorYyHOro ctaHy aTMOCMEPHOro MOBITPSA», B KA Yy BiflbHOMY AOCTyni
BigOOpaxaTUMyTbCA 3BiTHI AaHi LWOAO AISNbHOCTI BULLE3ragaHuMX CTPYKTYp, CTaTUCTMYHa iHdopMaLis
LL0a0 eKOMOoriYHOro ctaHy aTMocqepHOro NoBIiTPst B KOHKPETHOMY PEriOHi, NOBIAOMIEHHSI MPO MOXIMBI
oxepena 3abpyaHeHHs, Hacnigky aBapi, MOXIUBI LUNAXW yOe3nevyeHHs Big eKONoriYyHMx atMocdepHux
Hebesnek.

EkcnepTtu BignoBigHUX CTPYKTYPHUX NiAPO3A4iNiB MOBUHHI ByTK dhaxiBuamu y Til cdepi cycninbHUX
BiJHOCMH, Ha $IKin B OCHOBHOMY CKOHLIEHTpPOBaHa [AisiNbHICTb BiANOBiAHOro KomiTeTy. [lepesarot y
3anyyeHHi 0O AiSnbHOCTI BiANOBIAHMX KOMITETIB MOBWHHI KOPUCTYBaTUCb OCOOM, AKi MalOTb Aekinbka
cneujanisauin, Hanpuknag, — €KONoriYHy Ta topuanMdHy abo puvauMyHy Ta €KOHOMIYHY, BigMOBigHI
NPakTUYHi HaBMYKM Ta JOCBiA poboTn y 6nu3bki 3a poooM AiANbHOCTI cdepi NPOTAroM OCTaHHIX POKIB.
CTpok noBHOBaXKeHb NPU3HAYEHOro ekcnepTa He NMOBUMHEH nepeBuyBaTn 1 pik, ane 3 MOXNMBMM MOro
nepeobpaHHsaM. [NpusHayaTn ekcnepTiB NOBUMHEH LieHTpanbHUI opraH 3a NogaHHAM BignoBigHUX YCTaHOB
i opraHizauin.

diHaHCyBaHHA [isANbHOCTI OpraHi3auinHUX CTPYKTYp, SKi peani3oByloTb MOMOXEHHS BULLe3ragaHoro
HOPMaTUBHO-MPABOBOr0 akTy MOBUHHO 3A4iNCHIOBATUCh 3a pPaxyHOK BHECKIB AepXaB, MiXHapogHMX
yCTaHOB i oOpraHi3auif, NoxepTByBaHb, BiApaxyBaHb OnarofiiHux doHaiB, BUXOASAYM 3 €KOHOMIYHMX
MOXIMBOCTEN Takux cyb’ekTiB. BaxnnBmm Kpokom 3aans po3pobku ciHaHcoBoi 6a3n B Linax peanisadii
NonoXeHb HOBOCTBOPEHOIO HOPMATWMBHOMO aKTy MOBUHHO CTaTyW pPO3pOBMEeHHS Ha MiXXHAapOOHOMY piBHi
ocobnmBMx cucTtem onogaTKyBaHHS [ONfs1 TpaHCHaLUoHaNbHUX Koprnopauil, ski gonyyaTtbcsi CBOIMU
KoWwTamMM A0 NigTPUMaHHSA ekonoriyHoi 6e3nekn aTmocdepHoro noBiTpst i diHaHCyBaHHA AiSiNbHOCTI
opraHisauinHnx cTpykTyp KoHBeHLUii.

HouinbHum, Ha Hawy AymKy, Wwo6 BCi OTPMMaHi i akymynboBaHi KOWTW npoxoaunu i 36epiranvce B
aktmBax MixHapogHOro GaHKy pekOHCTpykuii i po3suTky. Lle obnerwuTtb diHaHCOBUA KOHTPOMb 3a
pauioHanbHICTIO | AOUIMbHICTIO BUKOPUCTaHHS BIiANOBIAHMX KOWTiB. PauioHanbHMM Ha gaHomy eTani
HEKOHTPOSIbOBAHOMO 30iMbLUEHHST EKONOTiYHMX Npobrem BMrNA4ae CTBOPEHHS cnewiani3aoBaHoi yCTaHOBU

yepes aKky npoTikanu 6 BignosiaHi hiHaHcK — MidkHapoAHOro eKonoriYHoro 6GaHKy NOKosiHb.

BucHoBku. B cyyacHomy CBiTi iCHye 3HauyHMA MacuB npobriem, siki MPsIMO YU onocepenkoBaHO
CTOCYIOTbCA aTmocgepHoro nogitpsa. o uux npobnem Mu BBaXaeMoO 3a [AOUINbHE BigHECTU:
TpaHCKOPAOHHE 3abpydHEHHA aTMOCKEPHOro MOBITPS, MAPHUKOBI rasv, PyMHyBaHHA O30HOBOrO LUApY,
KMCNOTHI gowi. CBITOBOK CMiMbHOTOK HA Cy4yaCHOMY eTani BXWMBAETbCS 3HAYHWWA Psif HOPMATMBHO-
npouecyanbHUX Ta OpraHi3auinHO-NpaBOBMX 3axofiB 3adnsd BuMpiWEeHHA uux npobnem B Uinax
KOMMMEKCHOI MiaTPMMKN ekonoriyHoi 6esnekun, i atMocdepHoro nosiTps 3okpema. [poTe, Aoci umx
3axofis Oyno HegoCTaTHLO.

Ha Hawy aymky, 4N KOMMIEKCHO-MPABOBOro perynioBaHHs rnobanbHUX eKomnoridyHmux npobnem, siki
BMMMBAKOTb Ha CTaH eKomnoridHoi 6e3nekn aTMOCEEPHOro NOBITPA HAa MiXKHapoOHOMY piBHI HEOOXiAHO €
po3pobKa NPOEKTIB LWoao i LinboBOi KOMMMEKCHOI NigTpUMKM. Came TakMM MPOEKTOM Ha AaHOoMy eTani
mMorna © crtatm MikHapoOHa KOHBEHLIS NPO OXOPOHY aTMOCHEPHOro MOBITPS, OCHOBU MPOEKTY SKOT
3anponoHOBaHi HAMU B JOCIIAKEHHI.
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KOHTPOJIb Y CO®EPI OXOPOHW MNMPALII

Bownko P. B.

H.c. Kuiscbkoeo HLI cydosux ekcriepmus MiHicmepcmea rocmuuii YkpaiHu

B ctaTTi HaBoAUTLCA MOHATTS KOHTPOMIO, OEPXXaBHOro Harns4y Ta rpOMafCbKOro KOHTPOI0, SKWM
30INCHIOETLCA Yy cdhepi OXOPOHU npaui. BusHayeHo opraHisauiiHi, npaBoBi opMn Ta METOAN 34INCHEHHS
KOHTPOSIO Yy cdoepi OXOpoHi Npaui. BcTaHOBNEHO MeTy KOHTPOIO y cchepi OXOpOoHW npaii.

B cTaTtbe HaBOAMTCS MOHATME KOHTPONS, rocy4apCTBEHHOIO MPUCMOTPa M 0BLLECTBEHHOIO KOHTPOS,
KOTOPbIN OCYLLECTBSETCS B cdhepe oxpaHbl Tpyaa. OnpegeneHHo opraHn3aumoHHble, MpaBoBble hOpMbI
W MeTodbl OCYLEeCTBMEHUA KOHTpons B cdpepe oxpaHe Tpyda. OxapakTepu3oBaHa KOMMETEHUUSs
CcybbeKTOB KOHTPONSA B chepe oxpaHbl Tpyaa. PaccmoTpeHa uenb KOHTpons B ccpepe oxpaHbl Tpyaa.

The concept of control, state supervision and public inspection which is carried out in the sphere of
labour protection is pointed in the article. Certainly organizational, legal forms and methods of realization
of control in a sphere a labour protection. Jurisdiction of subjects of state control is described in the field
of labour protection. The purpose of control in the sphere of labour protection is considered.

KntoyoBi cnoBa: KOHTPOSb, FPOMaACLKAA KOHTPOSb, AEPXaBHWUM Harnsg, OXOpoHa npadi,
TPbOXCTYNEHEBUN KOHTPOITb, OXOPOHAa NpaLli.

BuBYEHHs1 | BUpilleHHS npobnem 34iNCHEeHHS KOHTPOmN B cdepi OXOpoHM npaui notpebye
TEOPETUYHOIO OCBITNEHHSI i po3pobKM peKkoMeHAalild, OCKiNbKM cy4acHa cuUcTeMa KOHTpos y cdepi
OXOPOHM Mpaui HeJoCKOHana, He4oCTaTHLO PO3pO6eHi MeToam i POPMU KOHTPOSHO, LLO NPU3BOAUTL 4O
HeedeKkTUBHOI NPOMINakTUKX HeLLLaCHNX BUNaAKiB HA BUPOOHULTBI.

Ona Ginbw rnmMbokoro [OCNIMKEHHS OaHOro NUTAHHS Crid OaTW BU3HAYEHHS OXOPOHW npali.
BignosigHo oo c1.1 3akoHy YkpaiHn «[Mpo oxopoHy npadi» (aani — 3akoH), 0OXopoHa npaui — ue cucrema
npaBoBUX, COLianbHO-EKOHOMIYHMX, OPraHi3auifMHO-TEXHIYHMX, CaHITapHO-TIMEHIYHNX | MiKyBanbHO-
nNpodinakTM4YHMX 3axoAiB Ta 3acobiB, cnpsiMOBaHMX Ha 30epeXeHHs XUTTS, 300POB'A | Npaue3aaTHOCTI
MNIOAMHKY Y NPOLECi TPYAO0BOI QisNbHOCTI [7].

Ha nignpuemcTsi, ycTaHoBIi, opraHisauii, He3anexHo Big hOpM BNACHOCTI, 3A4INCHEHHS KOHTPOMIO 3a
OOTPMMaHHAM 3aKOHOLaBCTBa NPO OXOPOHY MNpaui € eneMeHTOM BaxnuMBUM i BignosiganbHUM. BuacHo
BUSIBUTW MOPYLLUEHHA HOPM OXOPOHU Mnpadi, NepeBipUTU BUKOHAHHSA 3aKOHOAABCTBa NPO OXOPOHY npadi Ta
3anfaHoBaHUX 3axodiB MOXIMBO Ha MiAcTaBi perynspHoro Ta 06’eKTMBHOrO KOHTPOSO Ha MiANPUEMCTBI.

Cepeqn BiTUYM3HSIHUX HAYKOBLIB, SIKi OOCHiAKYHOTb Pi3HOMAaHITHI CknagoBi obpaHoi TeMy Big3HAYMMO:
B.I'. AdaHacbeBa, O.B. baknaHa, B.M. Mapawyk, M.0. I3yity, A. KpynHuka, B.M. MockanboBy, cepen
pociicbkux BYyeHux: C.®. Bacnmues, M.1. ['ybGeHko, Ta iH.

MeToro cTaTTi € aHania NOHATTS KOHTPOSO Yy cdepi OXOPOHWM npali, BM3HAYEHHSA 1Oro BuAiB,
MeToZiB, NPaBOBUX Ta opraHizauinHnx opm.

3aBgaHHAM cTaTTi €:

- JoCnignTyu MNpaBoOBY KaTeropito «KOHTPOIb», «OepXaBHWW Harnsg», «rpoMafcbKuid KOHTPONb» Yy
cpepi 0xopoHu npadii;
- MpOBECTW aHani3a MeToAiB, OpraHidauinHux Ta npaBoBMX (OPM 3AINCHEHHS KOHTpormo Yy cdepi

OXOPOHW npaL;

- BU3HA4MTU BUOU KOHTPOINIO ¥ cdhepi OXOPOoHU npatli.

MoHATTA KOHTpOMo y chepi OXOPOHU Nnpaui

MigBuweHa yBara o npobnemu 34iNCHEHHS KOHTPOJTIO 3a OXOPOHOM Mpali NOSICHIETLCS B NepLuy
yepry TMM, WO 3 KOXHMM POKOM, HEe3BaXKaluu Ha 3axo4u, L0 BXWMBAKTbCS, PiBEHb BUPOOHMYOro
TpaBMaTu3Mmy i CmepTenbHuX Bunagkis 3poctae. OfHIED 3 NPUYMH CTaHy OXOPOHW npaui €
HeHanaroKeHUn MexaHi3M 3[iMCHEHHSA KOHTPOM 3a AOTPUMAaHHSM 3aKOHOAABCTBA Ta HOPM OXOPOHU
npaui Ha BMpobHMLUTBaxX, NianpnemcTaax 3 60Ky poboToaAaBLiB Ta OepKaBHMX OpraHis.

KOHTpOMb € ofHMM 3 Halibinblu NoWMpeHux i Aiesnx crnocobis 3abesneyeHHs 3aKoHHOCTI. Woro
CYTHICTb nonsrae B TOMy, WO CyB'eKT KOHTPOMO 3AINCHIOE 0BNiK i mepeBipKy TOro, K KOHTPOMbOBaHUM
06'eKT BUKOHYE NOKMNafeHi Ha HbOro 3aBAaHHs i peanidye cBoi yHKuii [1].

Tak, B4eHun I3yita M.0., po3rnsHyBLUN AepXXaBHUI Harns4, KOHTPOSb Ta rpOMafChbKUA KOHTPOMb 3a
JodepXaHHsIM 3aKOHOAAaBCTBa MPO OXOPOHY Mpali, BBaxae, L0 KaTeropis «Harnsa» i «KOHTPOrb»
CTOCOBHO OXOPOHM MpaLli He € TOTOXHUMM abo CUHOHIMIYHUMK. Ix 06’eaHye Te, WO obuasi € dopmu
nepeBipOYHOI AiSNbHOCTI YNOBHOBAXXEHUX OPraHiB Ta oOpraHisauin, siki He 3anexaTb Big poboTogasus.
BiamiHHicTb nonsrae, no-nepuue, B TOMy, O KOHTPOIb 34INCHIOETLCA AK YNOBHOBaXXEHUMU AepXXaBHUMU
opraHamu 3a opraHisauismu, Wwo He nepebyBatoThb Y iX NiANOPSIAKYBaAHHI, TaK i BULLECTOSALLMMMN OpraHamm
3a nignopsiAKkoBaHMMK OpraHisauisiMn, a TakoX npodcninkoBMMK opraHisauisMv Ta YnoBHOBaXEHUMU
Ha¥iMaHuMK MnpauiBHMKaMn ocobamu 3 NUTaHb OXOPOHM Mpaui, a Harnag Tifbku YNOBHOBaXEHUMU
Aep>KaBHUMMW OpraHamu 3a opraHisadisgmu, Wwo He nepebyBatoTb y iX nignopsakyBaHHi [3].

HaykoBeub 06Gr'pyHTOBYE BUAINEHHA Y CUCTEMI OEPXXaBHWX OPraHiB, SKi MOKMUKaHi 34iACHIOBaTH
YHKLiIO Aep>KaBHOMO Harnsgy Ta KOHTPOMo 3a AOAEPKaHHAM 3aKOHOAaBCTBa NPO OXOPOHY npaLi, TPbOX
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rpyn opradis. lNo—nepLue, cneuianbHO YTBOPEHi AepXKaBHi opraHn ANs 34iIMCHEHHSA Harnagy | KOHTPOo 3a
JoJepXaHHsaM 3aKoHOAABCTBa MPO OXOPOHY npaui; no—Apyre, opraHW, KOMMETEeHUis SAKUX BKNoYae
Harnag i KOHTpPoOmnb 3a JodepXaHHsaM 3akoHOAaBCTBa MPO OXOPOHY Mpaui; No—TpeTe, opraHu, SKi
3[iNICHIOITb BHYTPILLHBOBIOOMYNIA KOHTPOSb Ha NiANOPSAAKOBAaHUX BUPOOHMLITBAX.

OTXe, BU3HAYEHHS MOHATTS AepXXaBHUI Harnsia y cdepi OXOpOoHM Npali Ha 3aKOHOA4AaBYOMY PiBHi He
3aKpinneHo, odHak, Ha AYyMKYy aBTopa, MOro MOXHa BM3HAYMTUM AK MeToa 3abe3nedyeHHA OOTpUMMaHHS
3aKOHOAABYMX Ta iHLUIMX HOPMATMBHUX aKTiB NPO OXOPOHY Npaldli.

LLlo x cTocyeTbCA rpoOMaZiCbKOro KOHTpOMto, To BYeHUi 13yiTa .0., Bka3ye Ha NpaBuUnbHICTb NO3uLil
3aKOHOAaBLUA LLOAO HaAiNeHHs NeBHUX MPeACTaBHMKIB TPYAOBOro KOMEKTUBY  KOHTPOMOHOYMMU
NMOBHOBAaXEHHSAMN B cd)epi OXOPOHW npali, OCKINbKM CbOroAHi MNpodCninkM nepexuBawTb CBOI He
HaWKpalli yacu, 3 ornsay Ha Te, Wo Yy BinbWOoCTi BUNaaKiB Ha nignpuemMcTBax, yCTaHOBax Ta opraHiszauisx
BOHM B3arani BigcyTHi [3].

'poMafaCcbKMii KOHTPOSb € OQHUM i3 BUAIB COLiaribHOrO KOHTPOIH, KU 34INCHIOETLCS 00’ €AHAHHAMM
rpomagsH Ta camumu rpomagsHamu. BiH € BaxknuBow ¢opmoro peanisauii gemokparii i cnocobom
3anydeHHsa HaceneHHs A0 ynpasriHHA CycninbCcTBOM Ta aepxasoto [10, ¢.496].

Ha gymky KpynHuka A., B YKpaiHi Ha CbOrogHi Tpaguuil rpOMagCbKoro KOHTPOSO Make BiACYTHI i
YyMManuMn iHTepec CTaHOBUTb MNO3UTUBHMIN 3apybikHWIA OOCBiO 34INCHEHHST Ta  IHCTUTYHOBAHHS
Pi3HOMaHITHUX (POPM TFPOMAOCLKOIO KOHTPOSO, 0COBNMBO y TUX cdepax, e MOPYLEHHs npaB Ta
oBbMeXeHHS1 3aKOHHUX iHTepeciB nogen € Hanbinbw nowwmpeHumn. [lo umx cdep Hanexatb i OXOpoHa
npadi, ocobnMBo NUTaHHA YMOBM NpaLi Ha nignpuemcTaax [9].

HaykoBeub [apawyk B.M. posrnsgae KOHTPONb SK (OYHKUiO ynpasmiHHA i Bka3dye, WO BiH €
CaMOCTIHOK (DYHKUIEID, SKa He NOrMMHAETLCH IHWNMW | HE € APYrOpsSAHO0, a MPOHU3YE BCi iHLWI, aKTUBHO
BMMIMBAE Ha HWX, KOPErye i HaBiTb POPMY€E HOBI PYHKLUIT Ta HaNPAMK ynpaBniHCbKOT AiSNbHOCTI.

19 niotoro 2012 poky HabpaB YMHHOCTI Haka3 MiHicTepcTBa Hag3BUYAMHUX CUTYaUin YKpaiHM npo
3aTBEpPAXXEHHS MOMOXEHHA NPO opraHi3auito Ta 34INCHEHHS AepXXaBHOro MpHMYOro Harnsaay, AepXXaBHoro
Harnagy KOHTpormo) y cdepi npomucrioBoi Oe3nekn Ta oXopoHM Npadi B cuctemi [depxripnpomHarnsgy
YKpaiHn Ta yHidikoBaHOi chopmu AkTa nepeBipkn cyb’ekTa rocnopaptoBaHHs (BUMpOOHMYOro ob’ekTa),
(mani — TonoxeHHs). .1.2. TlonoXeHHs BCTaHOBMIOE MNpoueaypy NpPOBEedEHHS MepeBipoK Mig 4ac
3[0iICHEHHA [epXXaBHOro Harnsgay (KOHTPOM) 3a AOAEPKAHHAM 3aKOHIB Ta iHLIMX HOPMaTUBHUX akKTiB 3
nMTaHb OXOPOHU npaui [6].

Buaun koHTponto y cepi oxopoHoto npadi.

Ha npaktuui OCHOBHMMM BUOAMW KOHTPOfb 3a CTAHOM OXOPOHM npaui, SKi NpOBOAATLCSA Ha
nignpuemMmcTBax, 30Kkpema, € Taki:

- TPbOXCTYNEeHeBUM KOHTPOSb. POPMYBaAHHSA «TPLOXCTYNEHEBUA KOHTPOSb» € MOLUNMPEHUM Y

npakTuLi OXOPOHM Mpaui Ta 3akpinneHo HopMaTUBHUMU akTamu, 3o0Kkpema poaginom 3 [anysesoi Yroau
Mk MiHicTepcTBOM perioHanbHOro po3BuUTKY Ta OyaiBHMUTBa YKpaiHu Ta [Mpodocninkoto npauiBHUKIB i
npoMucnoBocTi ByaiBenbHUX MaTepianiB YkpaiHm Ha 2009-2011 poku. TpbOXCTYNEHEBUA KOHTPOMb 3a
CTaHOM OXOPOHM NpaLi opraHisoBYyOTb KEPIBHUKKU NiANPUEMCTBa Ta ronosa nNpodCcnifikoBOro KOMITeTy.

- onepaTMBHUI KOHTPOSb KepiBHMKaMKM pobiT 3a iHWMMK BignoBigansHUMN ocobamm

nignpvemcTBa (Hanpuknag, cnyx6ot0 oxopoHu npadi). OnepaTMBHUIA KOHTPOSb AOLINBHO NPOBOAUTU Ha
nignpvemcTBax, BUPOOHMLTBAX, siKi HanexaTb 4O BUCOKOrO CTYMNEHS PU3MKY.

- KOHTPOfb BU1LLOIO OpraHisauieto (HeTBepTUA Yn M'ATUA CTYMiHb KOHTPOIIO);

- KOHTPOfb MiCLEBUMUN opraHamu Brnaam (opraHamm camoBpsiAyBaHHS);

- BiQOMYMIM KOHTPOMb. BigoMumii KOHTpPONb 3 OXOPOHW Mpaui NoKnagaeTbcs Ha pobotogasus. Tak,

BignoBsigHo o 4.1.c1.13 3akoHy, poboToaaseLb 3060B'I3aHUI CTBOPUTM Ha pobovomy

MiCLi i B KOXXHOMY CTPYKTYPHOMY NiApo3Aini yMOBM npadi BiAMOBIAHO OO BMMOI HOPMAaTMBHMX akTiB, a
Takox 3abe3neunTn JOTPUMaHHSA NpaB NpauiBHUKIB, rapaHTOBaHUX 3aKOHOO4ABCTBOM MPO OXOPOHY npakdli
[7]. }

- rPOMaACbKUIN KOHTPOIb;

- KOHTpOMb opraHamu gepxasHoro Harnagy [8, 18].

OpraHi3auinHi Ta npaBoBi opMu, MeToan KOHTponto B cdepi OXOpoHi npaui

MeToan KOHTpOMo MOBWHHI BigNOBiJaTU NEBHMM BMMOram Ta MNPUCTOCOBAHUMW OfSi BUKOHaHHS
BiQMOBIAHOI KOHTPONBLHOI (PYHKLUIiI Oep)XaBHOro opraHy a Takox 3abesnedvyBaTu BignoBiAHWMW BNAUB Ha
00’ekT KOHTponto. MeToaon AepXXaBHOrO KOHTPOSK 3AINCHIOITBCS Yepes LAepXKaBHO-BrafHi BiOHOCUHM,
OCKINIlbKM BWHWKAE TaKWMA KOHTPONb MiXK CYO’EKTOM KOHTPOSO, TOOGTO YMNOBHOBaXEHMMU OEpXXaBHUMU
opraHamu Ta o0O6’ekTOM KOHTponto. MeTogam, $Ki BUKOPUCTOBYKTLCA Y TPOMALCbKOMY KOHTPOITI,
BiQNOBigae NeBHMI MpaBoBui cynpoBid. MocagoBa ocoba B Mexax HagaHUX MOBHOBaXEHb NPUAMAaE
PiLLEHHST MPO NPOBEAEHHS] KOHTPOSHO BiAMOBIAHO 32 JOMOMOrOK 3axofiB, WO 3BMYaiHO nepeadayalnTbes
AN NpoBeAeHHs AaHOro BUAYy KOHTPOTI0.

Cyb’ekT oep)XaBHOrO KOHTPOK Yy cchepi OXOPOHW npadi 34iACHIOTE CBOI KOHTPOMbHI (OyHKLUIT 3a
OOMOMOrOK0 Pi3HOMaHITHUX MeTofiB i hopM, AKi € eneMeHTaMn MexXaHi3My AepXXaBHOro KOHTPOIO.
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3aKkoHOOABCTBOM MPO OXOPOHY Mpali BU3HAYEHO OpraHu siki 34IMCHIOTbL Aep)XaBHUWA Harnsag 3a
OXOpOHOK npaui. [epxaBHa cnyxba ripHM4oro Harnggy Ta npomucnoBoi 6e3neku Ykpainu (gani —
HepxripnpomHarnsg), 3rigHo nn.6, n.4. lNonoxeHHa npo [epxaBHYy cnyx0y ripHUYOro Harnsgy Ta
npomucrioBoi 6e3nekn YkpaiHW, 3AIMCHIOE OepXaBHWM Harnsg Ta KOHTponb y cdepi OisinbHOCTI,
noB'si3aHoi 3 ob'ekTamu NigBULLEHOI HeGe3nekn Ta NOTEHUINHO Hebe3aneyHnmmn ob'ekTamu, 34INCHI0E Y
BM3HAYEHOMY MOPSAOKY AepP>KaBHUIM Harnsg (KOHTPOnb) 3a AOAEpKaHHAM 3aKOHOAaBCTBa 3 OXOPOHM npalli
B 4acTuHi Ge3neyHoro BeaeHHs pobiT, npomucnoBoi 6e3nekn, Gesnekn pobiT y cepi NOBOAXKEHHNA 3
BMOYXOBUMUN MaTepianamm nNPOMUCAOBOrO MNPU3HAYEHHS OPUAMYHUMU Ta Qi3MYHUMKU ocoBamu, sKi
Bi4NOBIOHO 4O 3aKOHOOABCTBA BMKOPUCTOBYIOTh HavmMaHy npadto [5].

dopmamu gep>kaBHOro KOHTPOIIO B chepi OXOPOHM npaui € NpoBeAEHHS NNaHOBMX Ta No3ansiaHoOBUX
nepesipok [HepxripnpomHarnagom. [locagosi ocobwu [epxripnpoMHarnsay HagineHi goctaTHiMu
NMOBHOBAaXEHHAMW AONA Toro, Wob BigpearyBaTm Ha BUABMNEHi Ha NigNpUEMCTBI nig 4ac nepeBipku
NOpYLLEHHS 3aKOHOOABCTBA NMPO OXOPOHY npatli.

Buxogsauu 3i amicTy nyHkTy 2.1. NON0OXeHHs, AepXXaBHUIN Harnag,  (KOHTPOIb) 3AINCHIOETLCS LLSISIXOM
npoBeAeHHA nocagoBummn ocobamm [epxripnpoMmHarnsgy YKpaiHum 3rigHo 3 umM onoXXeHHsM nepeBipok
(obcTexeHb) ycTaHOB, NiANPUEMCTB, OpraHi3auin, ix BigoKpemneHux nigpo3ainie, dinin, npeacTaBHULTB,
OPUONYHMX 0CiD, i3NYHMX OCiD, WO BMKOPUCTOBYKOTb HaWMaHy npaul, Yy TOMY UYMUCHAI OKpeMMX
BUPOOHMUMX 06'eKTIB CYO'eKTIB rocnofgapoBaHHs - BUPOOHUYMX LiEXIB Ta AiNbHULb, MALUWH | MEXaHI3MIB,
NPOMUCHIOBUX MaWdaHUYUKIB, iHLINX BiJOKPEMITEHUX BUPOBHNUYMX CTPYKTYPHUX Nigpo3ainis [6].

[o npuiiHATTa NONOXeHHA 3acTOCYBaHHA iHCMEKTOpaMy 3 OXOPOHW MpaLli HOBOBBEAEHMX 3axopniB
(3abopoHa, NPUNMHEHHS, OOMEXEHHS) e He MaB HOPMAaTUBHOIO BPErynOBaHHS i EAUHUM YNHHUM aKTOM
Oyna IHCTpyKUis Npo MopsdoK 3ynuHKM ekcnnyaTauii 06'ekTiB Npu HasiBHOCTI NMOpyLUeHb HOPMaTUBHUX
akTiB npo oxopoHy npaui. OgHWM i3 3axofiB BNMUBY MPEBEHTUBHOIO XapakTepy, SKMN MOXYTb
3acTocyBaTu nocagosi ocobu [epxripnpoMHarnagy y pasi BASIBNEHHS Mig Yyac nnaHoBOi YM No3annaHoBoil
nepeBipkM SKMX-HEOYOb MOPYLWEHb 3aKOHOAABCTBA MPO OXOPOHY Mpaui, € 3YNWHEHHsI ekchnyatauil
o6'ekTiB (MANPMEMCTB, OKpeMux BMPOOHMLUTB, LEXiB, AinbHuUb, pobounx micub, OyaiBens, cnopya,
NPUMILLEHb, MaLUWH, MEXaHi3MiB, OCHALLEHHs TOoLo). BaxnuBo po3ymiTy, WO Takui 3axig Mae
BUHSITKOBWIA XapaKkTep i MOBMHEH 3acTOCOBYBATUCS Nvlle 00 OO'eKTiB, MPOAOBXEHHS eKkcnnyaTauii sikux
Yyepe3 00'EKTUBHI NPUYMHN HEMOXIUBE.

pOMaACbKMn KOHTPOMNb Mae 34JIMCHIOBAaTUCH KepiBHWKaMW BCiX PiBHIB ynpaBniHHA BUPOOHULTBOM
[8,c.20]. MNpwn cTBOpPEHHI Be3neyHMx yMOB Mpaui Ha MiANPUEMCTBI 3HAYHY PONb Bidirpae rpoOMagCbKUn
KOHTPOMb, WO 34INCHIOETLCS POMAaACBKMMK  iHCMeKkTopammn (npedcTaBHUKamMu npodocninok) abo
YNOBHOB&XXEHNMN 0cOBamMu 3 NUTaHb OXOPOHW Npadi (y pasi BigCyTHOCTI npodcninkm).

KoHTponb 3a CTaHOM OXOpOHW Mpaui Ha MignpuemMmcTBi abo BigOKpeMreHoMy nigpo3dini MoxHa
NoAiNnTK Ha onepaTuBHMIN (NOTOYHMI), BUBIPKOBUI (LiNbOBUIA), NEPIOOUYHUNA.

'poMaacbKMii KOHTPOMb MPOBOAUTLCH B TPU CTYMEHS, 30KpeMa: Ha NepLUOMY CTYNEeHi KOHTPOSO CTaH
OXOpPOHM npaui Ha BUPOOHMYIN AINbHMUI NEpeBipsitOTb Ha4yanbHWKM BUPOOHWYOI AiNbHULI pasom 3
rPOMafCbKMM IHCMEKTOPOM Mpodrpynu abo ynoBHOBaXXEHOMO HaWMaHWM NpauiBHMKOM 0CO000 3 NUTaHb
OXOpOHW npaui. Ha pgpyromy CTyneHi KOHTPOMIO CTaH OXOpPOHM Mpali nepesipstoTb HayarbHUKK
nigpo3ainy, uexy, cnyxbmu pasom 3 creuianictamy BignoBigHuWx criyx6 uexy. Ha TpeTbomy cTynei
nepeBipsie KOMICisl, O CKMNaay AKOi BXOAWUTb: KEPIBHMK MiANPUEMCTBA, (rofloBa KOMICIT), KEPIBHUK CIyX6u
OXOPOHM npai, ronosa NPodCMiNKOBOro KOMITETY, KEPIBHUK MEAMYHOI CNyX0u (3a HasBHOCTI), NpavuiBHUK
MOXEXHOI OXOPOHW, FOMNOBHI cnewianictTi nignpMemcraa.

Mpy UbOMY, TPBLOXCTYNEHEBMI KOHTPONb MPO SKMI MOBa Benacd BULLE, HE BUKITHOYAE NPOBEAEHHS
agMiHICTPaTUBHOTO  KOHTPOMIO  WOAO BUKOHaHHA  (pyHKUiOHanbHWX 06OB’A3KIB  MOCaAgoBMX  OCIO
nignpuemctaa [8, ¢.20].

BigomMuunin KOHTPOSb 3a CTaHOM OXOpPOHW npadi Ha nignpuemctBax MNMEK, 3rigHo n.2. NonoxeHHsa npo
BiJOMYMIN KOHTPOMb 3@ CTAHOM OXOPOHW Mpaui Ha MigNpUeEMCTBaX NarMBHO-eHEPreTUYHOro KOMIMMEKCY
YkpaiHn (gani — lNonoxeHHa npo BiJOMYWMA KOHTPOSb), pO3rnsafdacTbCs SK OYHKUiS ynpaBriHHSA, fdka
nondrae y nepesipLi CTaHy OXOPOHU MNpaui, 3 MeTO OTPUMaHHSA iHopMaLil NPO BUKOHAHHSA Ta BXUTTS
CBOEYACHMX 3axofiB LWoAo 3anobiraHHA aeapiaM Ta HewacHux Bunagkie [4]. B cBow 4epry,
B.lN.AdpaHacbeB nigkpecrnoe, WO «KOHTPOMbHO-HArnsaoBa AiFnbHICTb» AK (PyHKUIA ynpasniHHA — uUe
poboTa i3 CMOCTEpPEXEHHs i nepeBipkM BiANOBIAHOCTI Mpouecy (YHKUIOHYBaHHA OB’€kTa MPUNHATUM
YNpaBriHCbKUM PiLLEHHSIM — 3aKOHOM MNfiaHOM HopMaMm cTaHgapTam Hakasam [1].

BignosigHo go n.3. lMonoxeHHs NpPO BiAOMYUW KOHTPOSIb, OCHOBHMMW 3aBAaHHAM BiAOMYOro
KOHTPOMO B ranysi OXOpOHM npaui € 3anobiraHHs HewacHMX BUMNAaAKiB, aBapiiHAM cuTyauisM  Ha
nignpueMcTBax, 3AINCHEHHA KOHTPOMI0 3a CTaHOM OXOpPOHM npaui, UuinboBuM Ta edeKTUBHUM
BMKOPUCTaHHAM KOLUTIB Ha 3aXOAW 3 OXOPOHM MpaLi, a8 TakoX BUBYEHHS Ta YCYHEHHSA (haKTiB NMOpYLUEHHSA
3aKkoHOAaBCTBa 3 OXOpoHM npaui [4] OcobnuBicTiO rPOMaACLKOrO KOHTPOMO B ranysi OXOpOoHWU npadi B
YKpaiHi, 30kpemMa, € Te, WO KOHTPOSIb MOXE 34iNCHIOBATUCS rPOMaACLKMM iHCMEKTOPOM 3 OXOPOHM npau.
3o0Kpema, BiH 34iCHIOE TPOMAACLKMIA KOHTPOSb 3a AOAEPKAHHAM 3aKOHIB, iHLWMX HOPMaTUBHO-NPaBOBMKX
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akKkTiB 3 OXOpPOHW Mpaui, BUKOHaHHAM pobOTOAaBUEM i YNOBHOBaXKEHVMW HUM MOCaAOBMMKU Ocobamm
3axoAiB WoA0 3anobiraHHsi HeLacHUM BUNagkaM Ha BUPOOHMLUTBI Ta NPOeCinHUM 3aXBOPIOBaHHSM.

lMpodpecinHi cninkn 34iMCHIOTL FTPOMaACLKMA KOHTPOSb 3a A04epKaHHSAM 3akoHo4aBcTBa Mpo
OXOPOHY Mpaui, CTBOPEHHsIM Oe3neyHMx i HeLKignMBMX YMOB Mpaui, HanexHUX BUPOOHMYMX Ta
CaHiTapHO-NMOGYTOBMX YMOB, 3abe3ne4YeHHsAM npauiBHMKIB CNeuodsaromM, CneuB3yTTsM, iHWMMK 3acobamu
iHAMBIAYyanbHOro Ta KOMEKTUBHOIO 3axmcTy (4.2.cT.41 3akoHy) [7].

OcobnueicTio Byab-sKOro 3 nepeniyeHnx BUAIB KOHTPOME Te, WO  BUHU CYNPOBOAXYIOTHCS
NPUAHATTAM KOHKPETHOro pilleHHsi. Hanpuknag, 3a pe3ynbTaToM NepeBipkM CTaHy OXOPOHU npadi €
OUiHKa, WO BW3HAYaeTbCs BIAMOBIAHO OO0 KOXHOro pobouyoro micus. [Mpu 34iACHEHHI OepXXaBHOro
KOHTPOJIIO CKNagatTbCs BigNoOBiAHI akTu.

BucHoBKkuM

3 npoBefeHOro aHanisy NpaBoOBUX akTiB BUMNNUBAE BUCHOBOK MPO Te, LLO KOHTPOIb Y cdepi OXOPOHU
npadi BUCTyNae rapaHTieto peanisauii npaB rpomagsH Ha 6e3nevHi Ta He LWKiaIMBI yMOBM npaldli.

Ponb koHTponto y ccpepi oxopoHu npali nonsirae y 3abeaneyeHHi HaneXXHNx ymoB i 6e3neku npadi Ha
pobounx micuax, JOTPMMaHHi ycima nocagosummu ocobamu Ta npauiBHMKaMy BUMOT 3aKOHOLABCTBA Mpo
OXOPOHY Npaui. BiH € BaXXNMBMM YMHHUKOM B CUCTEMI 3ax0fiB 3 0340POBNEHHSA YMOB Mpadi, noganbLoro
3HWKEHHS TPaBMaTu3My i 3aXBOPIOBAHOCTI, 3abe3neyvye KOMEKTMBHY BiAMOBIAANbHICTb 3a CTaH OXOPOHU
npaw,i BCix NpaLiBHUKIB.

ABTOpOM BrnepLle BU3Ha4YeHO MeToaun Ta popmm 34iIMCHEHHSA KOHTPOIO B cdhepi 0XopoHu npadi. Tak,
opMOI0 AepKaBHOrO KOHTPOIMO Yy cchepi OXOPOHM Npaui € NPoBeAEHHS NepeBipoK, a caMe: NNaHOBUX Ta
nosannaHoBUX.

Benuky ponb Bigirpae rpoMagcCbkuUili KOHTPOMb, O 3AINCHIOETLCA FPOMALCBKMMU iHCMEKTopamu,
npegcraBHMkamMm NpodChifnky, a sKWO Taka BiACYTHSA — YNOBHOBaXeHUMU ocobamu 3 nUTaHb OXOPOHU
npaui. Ha npaktuui rpoMaacbkuin KOHTPONb OcnabneHun, xoda 3akpinneHuid 3akoHOO4aBCTBOM. TakoXx
aBTOP BBaXae€, WO AEPXaBHMW Harngg 3a CTAaHOM OXOPOHM Mpaudi cnig noegHaTu 3 rpoMagCbKUM
KOHTPOMEM.

AHani3 HaykoBMX Ta 3aKOHOAaBYMX [Kepen AaB 3pO3yMiTH, L0 Ha iCHYKOYMI CTaH 3aKOHOOABYOro
BPEryrioBaHHS NMUTaHb METOAIB KOHTPOJO Y cchepi OXOPOHM Mpali He MOXHa BBaXaTu MPUAHATHUM 3
TUM MPUYMH, LIO NPaKTUYHO BIACYTHIN caMe 3aKOHOL4ABYUWA piBEHb BPErYrOBaHHA 3a3HAYE€HWX NMUTaHBb;
no-gpyre, CTyniHb NpoueaypHOi yperynboBaHOCTI METOAMKN 34INCHEHHS 3a3HayeHol AiSnbHOCTI HOCUTb
dparmeHTapHUI XapakTep, € HEMNOBHUM i HEAOCTATHIM, a OTXXe, NoTpebye BOAOCKOHANEHHS.
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ABSTRACTS
POLITOLOGY

Sribna T.V. Trends of development of democratic transformation of the political regimes of
Ukraine and Poland in comparative analysis.

The political mode in the period of systemic transformation is undoubtedly one of the main actors on
the political scene, as he describes the basic activities of state-government institutions and the process of
democratization.

The article tries to make a comparative analysis of the political transformation of post-communist
modes of Ukraine and Poland, as well as through the political transformation consider the main features
of post neopatrumonialna system (create a class of rent-seeking political entrepreneurs, private use of
public administrative resources, the key role of patronage-client relationships in structuring politico-
economic process and space real political struggle). The main trends of the political regime in Ukraine.

Keywords: transformation, democracy, political mode, the transformation of the political mode, the
post-communist state.

SOCIOLOGY

Kondakov A. Sex with a hollow body: lacunas in discourse about homosexuality in Russia.

In the new Russia, some people experience exclusion from citizenship. This exclusion is based on
different claims of identity: lesbians and gay men are among those who are excluded. Though in some
states the mechanism of this exclusion is expressive so long as it is inscribed in the law manifestly, in
Russia the mechanism is hidden in the field of silence: the articulated field of discourse on homosexuality
is full of lacunas. While the most productive speakers are certainly LGBT activists, the most passive ones
are the officials. These forces come into discursive play where rights are at stake. The purpose of this
paper is to uncover the regulative features which silence entails in the Russian discourse on
homosexuality.

The purpose of this paper is to uncover the regulative features of the Russian discourse on
homosexuality. In this regard it is necessary to take into account both sides of the story: the one that is
articulated together with one that is unsaid. | argue that what is not said and what is silenced matter. By a
variety of means the unsaid shapes the articulated discourse on sexuality in Russia. Taking into account
the fact that silence is the main ‘rhetoric’ of the authorities it is possible to suggest that it is used to
discipline the subjects of the discourse under discussion. Silence seems to be brought into action when
articulated prohibitions can no longer be enforced. In the next section | outline the history of the discourse
on homosexuality in Russian law in order to find the point at which silence became a preferable means of
authoritative speech.

The production of lacunas in the discourse may not be a result of the officials’ intentions, though the
result of their workings quite obviously follows the official line of treatment of homosexuality in Russia.

Keywords: homosexuality; Russia; discursive silence; human rights.

Paholok O. The idea of healthy way of life and its transformation into lifestyle orientations and
practices in post-soviet conditions.

The diversity of social change post-socialist societies has proven to be dramatic. The whole world
underwent crucial alterations during past 20 years, with countries presenting the post-soviet camp
showing, probably, most propitious ground for social change. Social, economic, political systems gained
their unprecedented forms, being accompanied with deep changes of individual’'s mental dispositions and
attitudes.

The notion of healthy way of living is discussed as a basic framework ideology proposed by the
modern discourse with respect to body practices management. Meanwhile, health-oriented lifestyle is
seen as a practical logic derived out it. The author shows that the interconnection of logical practice and
the practice of logic should be amplified with the notion of physicality as far as the body is immediate
battlefield of all ideas and their practical embodiment.

We have seen that post-socialistic societies became premises of impetuous social changes leading
to necessity for finding understanding for basic elements of human behavior, including human behavior
towards health. We have seen that in conditions of discounted socialistic ideology (and health promotion
impetus as its part) the new logic of practice emerged, presented by modern healthy way of life ideology
embodied both in politics and economy.

The article aims to show that health-oriented lifestyle concept in its vision (ideal) form is quite far from
being a practical guide for daily human behaviour. Human beings are not ready to fight all their affections
although they know much and sometimes they feel they can do much.

Key words: healthy way of life ideology, logic of practice, practical logic, health-oriented lifestyle.
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Shabanova Alieva V. (Ozkan V.).The effects and appearances of namecide process from
socialist to post-socialist Bulgaria.

The namecide concept defines a political violence that carried out on more than 1,000,000 members
of national Turkish minority in recent socialist past of Bulgaria. Within the scope of namecide each
member of national Turkish minority was forcefully given Bulgarian/Slav names instead of their Turkish
names. In the study the namecide is taken as a process that its influence today continues wherever
victims of namecide live: in post-socialist Bulgaria, Turkey, and another countries also including many
European countries. The aim of study is to examine some effects and appearances of namecide process
in socialist and post-socialist Bulgaria. Used techniques to collect data are largely oral history interviews
and partially observation. The study is mainly based on empirical data of the nature of primary sources
which collected with the oral history interviews from 20 witnesses in Bursa-Turkey during March 2010. 20
witnesses as each one informant are both victims of nhamecide in the context of ethnic genocide, ethnic
discrimination, and ethnic cleansing and camp survivors (Belene Concentration Camp, Belene Isolation
Camp, and Bobovdol Concentration Camp operating in Bulgaria between 1985 and 1987). After
describing the techniques of collecting data and how analysed the data, firstly; the study defines the
concept of namecide as a new concept in social sciences, proposed by the writer of this study. Secondly;
the namecide process is expressed in context of ethnic genocide (1984-89) in socialist Bulgaria. During
the debate on crimes of communist regimes at the Parlamentary Assembly of Council of Europe’s
January 2006 part-session, Head of Bulgarian Parlamentary delegation called as “ethnic genocide” the
political violence committed on Turks between 1984 and 1989. In that years ethnic genocide on national
Turkish minority was conducted by socialist political authority with the official thesis known as “revival
process (Bb3pogutenHuat npouec)”. Thirdly; the namecide process is expressed in context of ethnic
discrimination existed nearly all during socialist period of Bulgaria, but the most intensively in 1980s.
Furthermore ethnic discrimination on national Turkish minority’s members still continues in post-socialist
Bulgaria. Fourthly; the namecide process is described in the context of ethnic cleansing committed in
socialist Bulgaria during the summer of 1989. Within the scope of ethnic cleansing, almost 400,000 Turks
were expelled from Bulgaria to Turkey. In January 2012 Bulgarian Parlamentary have called that
expelling as “ethnic cleansing’. Fifthly; the study examines how today the namecide fact in recent socialist
past of Bulgaria effects and appears in everyday life of national Turkish minority’'s members. The paper
seeks to discover common patterns among the oral history narratives told by withess-informants who
experienced namecide, ethnic genocide, ethnic discrimination, and ethnic cleansing under communism in
Bulgaria, today living in Turkey, and have many experiences, related with the effects and appearances of
namecide fact, in post-socialist Bulgaria. In conclusion the study discusses the actual developments on
condemnation of the crimes of Bulgarian communism which related with namecide and the common
patterns of conceptualisation on namecide, ethnic genocide, ethnic discrimination, and ethnic cleansing
by victims, scholars, human rights organizations, and post-socialist Bulgarian political authorities.

Keywords: Bulgarian Political Authority, National Turkish Minority, Namecide, Ethnic Genocide,
Ethnic Discrimination, Ethnic Cleansing, Nameanomie.

SOCIAL WORK

Kharkhan G. D. Orphan’s moral orientations.

The problem of the moral orientations of children deprived of parent’s care is examined in the article.
Orphans are part of the modern society. They should master common all mankind values in order to be
successfully integrated into the society. The moral orientations influence on the way of orphan’s life.

Different definitions of “moral orientations” given by scientists is shortly analyzed by author.

Basic for the article is the definition of “moral orientations” that was offered by N. Chutova.

She understands it as “consciously-motivated self-identified person’s choice of the system of the
recognized (or unrecognized) by society and prior for the person society’s values, standards, options,
and also rational models of behavior in really existent (or changeable constantly) social reality. That allow
on the base of its own experience to model and realize certain behaviour actions for the achievement of
tactic and strategic personal goals” [9, 9].

It is needed to be mentioned that moral orientations are formed gradually during lifespan and the
most influence on this process is made by family and personally referent groups.

The analysis of sociological researches allows to mark that among the orphan’s moral orientations
the most meaningful are family and happy family life, study and education, achievement of a professional
career and material prosperity, health. The special value for orphans acquires orientation on creation of
their own family and birth of mainly two children. This data received regardless the forms of trusteeship
they were brought up. We should notice that children who were grown up in the family forms of
trusteeship are better prepared to independent life comparing to kids from orphan’s institutions. But all of
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them have an optimistic look in the future. The three of the most desirable dreams of orphans are follow:
to have an own accommodation, to create good family, to find good job.
Keywords: moral orientations, orphans, children deprived paternal guardianship.

LAW

Golosnichenko I.P. The Legal regulation of providing administrative services requires a
systematic approach.

In the article the system of legal regulation of the providing of administrative services and its
relationship with the order of resolving of individual administrative affairs in the executive bodies and local
authorities are studied. The conclusion about the need of regulation in some legislative acts of material
and procedural relations of the legal institution of administrative services is made.

The Law of Ukraine “About the administrative services” includes an exact determination of the term
“administrative service”, introduces the notion of the administrative charge as a unique payment for the
receiving of the service, forbids the delegation of the providing of the administrative services and foresees
the governmental authorities with the right of providing only administrative services, as well as foresees
the creation of the centers of providing of the administrative cervices with the aim of creating the
comfortable and cheap opportunities of communication between people and the government and
possibilities of giving up the documents and providing the administrative cervices in the electronic form. At
the same time the realization of this law needs the legal guaranteeing of the procedures of the providing
of the administrative cervices that have to be determines in the Administrative and Procedural Code of
Ukraine accepted by the law creators.

Zolotarova N.I. The concept of administrative law enforcement methods in the environmental
safety and its variety.

The concept of methods of administrative law enforcement in environmental safety and variety.
Delineated the ways and means of such activity, the variability of use persuasion and coercion.

In the methods of administrative law enforcement in environmental security refers to methods,
techniques of influencing the behavior of citizens, as well as the activities of enterprises and organizations
in case of deviation from the norms of the law in this area, as well as resistance to the destructive forces
of nature and consequences of natural disasters.

Considering the methods of administrative law enforcement activities on the environment, it should
be noted that the operating conditions of these bodies remain conviction and compulsion. But to
implement any function of this activity is the ratio of variance persuasion and compulsion. In the array of
administrative law enforcement external compulsion prevails, although the belief is the preferred method,
because in does not use coercive law enforcement must always give priority to the use of persuasion.
This ratio methods stems from the democratic nature of our country, its compliance goals and objectives
of the interests of man and citizen, with priority educational role beliefs.

However, the administrative law enforcement in environmental safety beliefs and coercion are
expressed in different ways, giving rise to the allocation of more specific types of methods that activity.
Thus, the nature of the control action isolated organizational methods (coordination, negotiation,
coaching, etc.).,, Psychological methods (psychological motivation, motivation, authority, etc.).,
Administrative and economic methods. All methods must comply with the current legislation in content,
dedication and organizational form. In our law enforcement the most important are the administrative
methods.

Key words: method of administrative activity, the field of environmental safety, persuasion, coercion,
nature.

Kostenko I.V. Bologna native traditions in Old Ukrainian universities.

Bologna process (launched, oddly enough, in Sorbonne at the General meeting of ministers of Great
Britain, Germany, France and Italy, May 25, 1998) which has been already actively spreading on
territories of the states of Western, Central and Eastern Europe for ten years will postulate the necessity
of perspective genesis of the general European higher education system in the integrative context. The
main idea of Bologna documents is convertibility of higher education diplomas of different levels, as well
as academic degrees and academic titles. In opinion of the project’s authors, such convertibility must be
achieved due to the certain system of education (before- and postgraduate), whose unity will be provided
by the ECTS credit-module mechanism and will facilitate the mobility of education, production and
research programs. It is foreseen that this, in its turn, must promote quality of the European education,
overcome obstacles, caused by the state separation (studies, employment, experience involvement, a
proper wage, pension, etc.), it should perfect old vision of the European education and spur to new
methodological, methodical, scientifically research horizons (Bologna, General statement of the European
ministers of education, June 18-19, 1999). Later on, in Salamanca representatives of more than three
hundred of European higher educational establishments declared that «higher education must be
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accountable to society», and it is necessary to develop and ground it «on the basis of scientific
researches» (Salamanca, Conference of the European higher educational establishments and
educational organizations, March 29-30, 2001).

Ukraine entered the Bologna club in 2005. The reasons of it were aspiring to the European
integration, tendency of isolation from the soviet, quite often negative, inheritance, desire of internal
consolidation on new principles, as well as certain political, economic, social, cultural, ethnic and
historical factors.

Historical traditions of dynamics of the system of scientific degrees in Ukraine and correspond
questions of terminology for a designation of concepts of attestative activity as institute of award of
scientific degrees and assignment of academic statuses was consider.

Yasyuk E. On the question of state funding of local government at the level of the commune in
Poland.

The aim of this paper is to present regulations of municipalities budgets in Poland, with
comprehensive procedure of passing the budget.

It is presented issue of participation of self-government units in public incomes. The Constitution of
the Republic of Poland (Article 167 paragraph 1) requires the appropriate participation, related to range of
duties delegated by the state administration. This article discusses relation between amount of founds
which the primary local self-government unit receive and range of mandated duties. This problems are
significant for considering financial independence of each municipality, being the result of setting up the
constitutional rule of self-government independence and other legal regulations defined in The
Constitution of the Republic of Poland and European Charter of Local Self-Government. It must be said,
that The Constitutional Tribunal of the Republic of Poland in one of the judgments emphasized, that
financial independence of self-government units is one of the constitutional features of self-government
subjectivity.

Description of passing a municipality budget procedure includes detailed presentation of resolution
initiative in scope of drawing up the budget resolution, a makeshift budget resolution and a resolution
changing the budget resolution. Only a governing body of a self-government unit has the right to the
initiative, however in case of municipalities it is confusing, since municipalities governing body is
individual, not collegial. Authorities mentioned in Article 233 of Poland Act on Public Finance are the
property of mayor (wdjt in rural municipalities and small towns, burmistrz in medium-sized towns and
prezydent in cities), as the municipality governing body.

In this article it is discussed legal significance of regional clearing houses opinion and the procedure
of expressing the opinion.

Description of further part of passing a municipality budget procedure points at legal regulations
which set up the time-frames of passing the budget. It shows the consequences of exceeding the limits of
time and importance of regional clearing houses in such a situation.

Filipenko T.V., Filatov V.V. Legal regulation of collection companies activity: Ukrainian and
European experience.

The article describes the main aspects of the collection companies in Ukraine, as w ell as
shortcomings of the national legislation in this field. Separately studied the European experience of
formation and development collection business.

Special attention was paid to the implementation of comparative analysis of the legislation of Ukraine
in the sphere of collection business with the appropriate legal regulation of individual EU countries,
namely Germany. The authors have formulated a number of proposals for improving the legislation of
Ukraine on collection activities and identify specific ways to eliminate inconsistency of domestic and
European legislation in the field of financial services.

Key words: collection companies, collection business, financial services.

Trut D.V. The objection to creditor's demands in passive joint and several liability.

It is known that one of the types of civil obligations with multiplicity of persons is joint and several
obligations. This multiplicity of persons may form on the side of the debtor (passive multiplicity) and also
on the side of creditor (active multiplicity). Though, passive joint and several obligations is an advantage
to the creditor - it does not mean possession of unlimited rights by the creditor.

Thus, in the article was considered the types of objections that the debtors (debtor) entitled to take
against the creditor's claims in passive joint and several obligations. Under the objection should
understand the real and legal remedies which the debtors (debtor) are entitled to use.

There was analyzed the essence of common objections, objections mainly personal, personal
objections. Resolved issue of subjective side of debtor authorized to take certain objections. In the same
time, under the general objections should be understood those objections which can be taken in full to the
creditor’s claim by any joint and several debtor.

Manly personal objection can be taken only by the debtor to whom it is related and other debtors -
only in part. Objections exclusively personal can be taken only by the debtor to whom it is related.
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There was considered the examples of all kinds of objections that can be taken by joint and several
debtors (debtor) against the claim of the creditor. Analyzed the procedure and consequences of making
any objection by the joint and several debtors against creditor’s claim.

There was made the recommendations for improving the regulation of taking the objections to
creditor's claims in passive joint and several obligations.

Sharaburyna O.0. The problems of personal data legal protection as information with limited
access.

At the present period in connection with the development of means of collecting, processing, storage,
transmission of information, during global offensive so-called virtual space, when increasing the possibility
of unauthorized access to information about the person, the problem of protecting confidential information
about an individual - personal data - becomes relevant.

The aim of the article is to explore the regulation of relations connected with the data, containing
confidential information about person (personal data), searching of the ways to legal protect such
information.

In the article some current issues of legal protection of confidential information about person has
been analyzed, and content of such information, the legal basis for the collection, storage, use and
dissemination of such information has been defined. Within these issues also has been considered the
concept of information about personal and family life of the person as confidential information about the
person.

A comparative analysis of legal regulation in the sphere of personal data protection in the European
legislation has been conducted, and based on this the ways of application some of international legal
standards of personal data protection in Ukraine has been proposed.

We consider, in particular, the expediency of developing legal mechanisms of protection of the
minor’'s rights, who have committed crimes or offenses, to confidential information in the national
legislation has been considered. The ways of improving the relevant legal regulations are proposed.

Rysak L. Comparative analysis of trademarks regulation due to Ukrainian and Russian
legislation: searching for advantages and alternatives.

Russia and Ukraine have a long and ambiguous history of relationship, including having unified legal
system for almost 300 years. Obviously this fact has an appreciable influence on today’s legal system of
both states: they are similar enough. This statement is also true for trademark legal regulation.

However, there is a definite difference between Russian and Ukrainian acts, which regulate trade
marks registration and turnover. In general, these differences can be attributed to different concepts of
right to intellectual property, to the distinction of international commitments, to historical tradition. The
main goal of this article was to find out mentioned differences and to analyze, which way of regulation,
chosen by state legislator, consider more sufficient and successful.

To our mind, the most interesting experience of Russian lawmaker, which is definitely worth
attention, is codification process in the intellectual property sphere. This process has resulted to fourth
chapter of the RF Civil Code, which regulates relationships connected with the rights to trademarks, in
particular. Such kind of legal systematization can help to avoid legal collisions, standards competition,
lack of regulation and other objectionable legal phenomenon.

Also Ukrainian legislation can be improved by specification of regulative standards in mentioned
sphere, as it is inherent in Russian laws. This measure would be useful because of partial regulation of
definite questions, e.g. connected with ways of trademark owner’s right protection or sanctions for its
violation.

Enhancement process of Ukrainian legal system in general and trade mark law in particular is an
essential target of the national scientists and lawgiver. Intense development in this area will lead to proper
performance and protection of rights and closer integration to the international community.

Zviagina |. N. Codification of civil law of European Union: legal comparative and historical
research.

Legal comparative and historic research of problems and pitfalls of codification of civil law of
European Union devotes special attention to respective legal rules and codification experience of France,
Germany, England, Scotland, the European Union, EU neighbouring countries, namely Ukraine and the
Russian Federation.

The author therefore begins with general observations on history of civil law codification in Europe.
Particular focus is made on early European codes of France, Belgium, the Netherlands, Italy and
Germany. The codification could not have begun without politics. The early European codes were often
part of reconstruction of the state, revolution or unifications. European codes, and the codes of other
jurisdictions

strongly influenced by them, follow the classical division of private law into the three areas of
persons, things and actions.
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This article also studies development of civil law of modern European Union, examines drafts of
codified acts of EU civil law. Contract law has become a central plank of policy in building the single
market and promoting economic growth in Europe. Owing to the financial support of the European
Commission academic groups published a Draft Common Frame of Reference (DCFR).

On 11 October 2011 the European Commission published a proposal for a Common European Sales
Law Regulation. The Common European Sales Law is optional. It would apply on a voluntary basis, upon
an express agreement of the parties to a cross-border contract. The proposal stipulates a comprehensive
set of uniform contract law rules.

The article argues for the careful consideration of European experience of codification of civil law by
the Ukrainian researchers, proactive participation in statutory modernisation of civil law, preparation of
relevant proposals with due regard to development of EU civil law.

Yatsychyn R.V. Current trends of international legal support of the atmospheric
environmental safety.

The article deal with research of the most pressing areas of human development strategies in order
to self-preservation and harmonious survival of world biodiversity, which is caused by a new impetus as a
result of global scale environmental disaster in Japanese nuclear power plant in 2011.

In article author analyzes the current state of environmental safety of the air on international level. In
study author solves several problems: defines and groupes a number of problems, which affect to
environmental safety of the air at the present stage, investigates the possible prospects of it maintaining
by international community.

Special attention is given to the review and analysis of international legal cooperation in the direction
of improving the ecological state of the air in the world. All processes and activities, directed by the world
community to achieve this goal, the author classified into two broad groups: international regulatory
proceedings, international institutional and legislative mechanisms to maintain and ensure the
environmental safety of air.

In the thesis was developed, based on the arguments concerning the lack of comprehensive
international legal mechanisms aimed of environmental protection, which is reflected in the
environmental safety of the air, suggested the development of the legal acts of a planetary scale in
environmental and legal relations — Convention about Protection of Atmospheric Air, suggested the
possible structure, rules, principles, mechanisms of realization, proposed by the ideas and principles
which can be used to develop a new project, made a conclusions about the state of international legal
regulation of environmental safety of air, described these suggestions and ways to improve.

Boyko R.V. Control in the field of labour protection.

In 2012 enacted a new regulation on the organization and implementation of state mining
supervision, government supervision management in the field of industrial safety and health in the State
Committee of Ukraine and uniform inspection report object (production facility).The author, along with
control explores definitions surveillance, social control.

Control is an important factor in ensuring compliance with health and safety work, further reducing
injuries and illness.

Subject control in health, scientists have studied the following: O.V. Baklanov, V.M. Garashchuk, O.P
Izuyita, A. Krupnik among Russian scientists: S.F. Vaslychev, M.l. Gubenko et al.

Analysis of national legislation governing the management. Thus, the law defines the authority
empowered to exercise state supervision and control of safety and compliance. By law the State Mining
Supervision and Industrial Safety of Ukraine exercises state supervision and control of the activities
associated with high risk, performs in a certain order state supervision (control) compliance with health
and safety legislation

It occupies an important place, and public control, which unfortunately today is inefficient. Public
control of the law to bear unions for compliance with occupational safety legislation, ensuring safe
working conditions, adequate production and sanitation, provision of clothing.

According to the Department's website, public oversight and public control should be carried out
properly. To prevent accidents and occupational diseases in the death of enterprises, companies and
public sector organizations should seek foreign specialists, employers exploit their local practices and to
follow the laws on labor protection. The level of security depends not only on production, but also the lives
of the workers.
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