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€BPOMNEUCBKI CTAHOAPTU OCKAPXEHHA NOPYLUEHDb
3AKOHOOABCTBA NPO BUBOPU

Kanb4yeHko C.B.

3do6ysay Kaghedpu eocriodapcbkoeo ma adMiHicmpamueHO20 rpasa

HauioHanbHO20 mexHiyHo20 yHieepcumemy YkpaiHu

«Kuiscbkul nosimexHiyHUU iHcmumympy»

CtaTtTa npucBaYeHa LOCIMKEHHIO [Xepen €BPOMenCbKNX CTaHO4apTiB OCKaPXKEHHS pillleHb,
nin abo 6e3pisnbHOCTI, AKi NOpyLIYIOTb BUOOpYE 3aKOHOAABCTBO, i pO3rnsgy crnpas npo Bubopdi
cropw, a TakoX cuctemaTtmaadii 3a3HadeHnx ctaHgapTiB. Ha nigctasi BignosigHMX oxepen, a came:
HOPMaTUBHO-NPABOBMX aKTIB, siKi MatoTb 0OOB’SI3KOBY HOPUAMYHY CUIY; NPaBOBUX aKTiB, LOKYMEHTIB
pekoMeHaLUINHOro XxapakTepy, MPUNRHATUX MDKHapOOHUMK (€EBPONENCLKMMUK)  OpraHizauiamu;
pileHb €BponenceKoro cyay 3 npae NioanHW, chopmynbOBaHO Mepenik CTaHAapTiB OCKapXKEHHS
nopyLieHb BUHoOpYOro 3akoHOA4ABCTBa Ta po3rnsady cnpas npo BMGopYi cnopwu.

CrtaTbs nocCBsilLleHa WCCregOBaHUID WCTOYHMKOB €BPOMENCKMX CTaHOAapTOB OOXanoBaHus
peleHnn, pencteun wunu 6e3nencTBus, HapyllawlWMX 3akoHOAATeNnbCTBO O  Bbibopax,
paccmoTpeHus gen o6 n3bupartenbHbIX crnopax, a Takke cucteMaTnsaunmn ykasaHHbIX CTaHO4apToB.
Ha ocHoBaHMe COOTBETCTBYIOLUMX WCTOYHMKOB, @ WMEHHO: HOPMAaTMBHO-MPAaBOBbLIX aKTOB,
nmetoLwmnx oba3aTenbHy PUONYECKYIO CUMY; MPaBOBbIX aKTOB, JOKYMEHTOB peKOMeHOAaTeNbHOro
Xapaktepa, MNpUHATBIX  MeXAyHapoaHbiMW  (EBPOMENCKUMU)  OpraHu3auusiMu;  peLueHui
EBponerickoro cyga no npaeam 4yenoBeka, chOpMynmnpoBaH NnepeyeHb CTaH4apToOB 06XanoBaHus
HapyLleHWI 3aKkoHO4aTeNbCTBa O BbIbOpax U paccMOTpeHus Aen 06 n3brpatenbHbiX Cropax.

The paper is dedicated to evaluation of sources of the European standards in sphere of
challenging decisions, actions and inactions violated electoral legislation, examination of election
related disputes, as well as systematization of the standards concerned. In reliance upon
corresponding sources, namely: normative and legal acts of binding force; non-regulatory legal
acts, and the case law of the European Court of Human Rights, a catalog of standards in sphere of
challenging electoral violations and examination of election related disputes has been developed.

KnrouoBi crnoBa: eBponencbki ctaHgapTu BUOOPIB, CTaHOAPTU OCKapPXEHHS MopYLUEeHb
BMOOPYOro 3aKOHOOABCTBA, AXepena CTaH4apTiB OCKaPXKEHHS.

MoctaHoBKa npo6nemu. MNuTaHHS MiKHapoOHWX (y TOMY YMCRi €BPOMENCLKUX) CTaHOapTiB
OCKap>XeHHs1 pillieHb, Ain abo 6e3aisnbHOCTI, SKi NopyLYTb BUOOpYE 3aKOHOA4ABCTBO, Ta po3rnsaay
cnpaB Mpo BMOOpYI cnopu 3a3Buyan po3rnsgaeTtbes daxiBusgmu y Ginbll LUMPOKOMY acnekTi
cTaHgapTiB BubopiB (BMGOpYMX CTaHAApPTIB).

AHani3 ocTtaHHiX gocnimkeHb i nyo6nikauin. 3okpema, Ui TeMi npuceaYeHi nybnikauii
yKpaiHCbknx Ta iHo3emHux aBTtopiB HO.B.KntoukoBcbkoro, b.A.KodpmaHa, C.I.CepboriHoi,
M.I.CmokoBuya, 3. Tota Ta iHwKuX. Tak, aBTopu 36ipku «OCHOBOMOMNOXHI NPUHLUMNU PO3YMIHHS,
po3rnagy Ta BupieHHa Bubopumx cnopiB» («Guidelines for Understanding, Adjudicating, and
Resolving Disputes in Elections») BuainatioTe 3aranoMm ciM «CTaHAapTiB», 3rigHO 3 SKUMMU
HauioHanbHe 3aKOHO4ABCTBO MA€E BCTAHOBUTU:

1) NpaBO Ha 3a40BONEHHS MO30BY YU CKapru;

2) npoueaypy ockap)XeHHs NopyLLEHb i po3rnsaay Crnopis;

3) cTaTyc HeynepemKeHOro Ta KOMMETEHTHOrO OpraHy, KM po3rnsagae cnpasy Npo BMbopunii
cnip;

4) nopsAoK onepaTMBHOIrO BUKOHaHHS PILLEHHS y CMpaBi;

5) nopsgok AokadyBaHHsi OOCTaBWH ChpaBu, y TOMY YMCNi OCOGMMBOCTI MOKMAgEHHs Ha
BiQNOBIOHI CTOPOHN TArapsi JOKa3yBaHHS;

6) HasiBHICTb 3MICTOBHOro Ta edheKkTUBHOroO 3acoby 3axmcTy;

7) edpekTUBHY NiArOTOBKY CyAdiB, YNeHiB BUOOpUMX komicin [1, 16].

Lle nepenik ctTangapTiB € 3aranbHUM Ta HEOOCTaTHbO CTPYKTypoBaHUM. OfHak B NEBHIM Mipi
[ae  pekoMmeHpauil  HauioHanbHOMY  3aKOHOAaBLEBI  OOCAMTWM  MO3UTUBHUX  pesynbTaTiB
HOPMOTBOPYOT AIANbHOCTI.

Docnigxytoun ctaHgapty y cdepi ockapXeHHs nopyLleHb 3akOHO4ABCTBA Npo BUGopu, aBTopun
3BepTalTbCa A0 BIOMNOBIAHMX OOKYMEHTIB opraHiB Pagu €Bponu, cepep skux, Hacamnepeg,
BMAiNAaoTb Kogekc HanexHoi npaktukn y Bubopumux cnpasax (Code of Good Practice in Electoral
Matters) (nani 3a Tekctom ckpi3b — Kogekc HanexHoi npaktukn). Tak, Ha gymky 3.ToTa, uen Kogekc
MICTUTb Taki CTaHOapTH:

1) 3akpinneHHs npaBa BUOOPLIB OCKapXMTU pe3ynbTaTu BUOOpPIB Ta piweHHda, i abo
0e3nisnbHiCTb, SKi Manu Micue 40 OHS FofloCYBaHHS;
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2) HapgineHHsa 3BMYariHMX, cneuianisoBaHMx abo KOHCTUTYUINHUX CydiB 4M BUMOOPYMX KOMICIN
KOMMeTEeHLieo po3rnaaaTt cnpasu npo Bubopyi cnopu;

3) onepaTuMBHICTb PO3rNAdy CKapr;

4) dhopmanbHy HECKNaaHICTb NPoLeayPU OCKAPXKEHHS;

5) pernameHTaLito 3aKOHOM NpoLeayp NOAAHHS | pO3rnsaay CKapr WoAo NopyLUEeHb;

6) HapgineHHs cydiB neplloi iHCTaHUiT NOBHOBAXEHHSM po3rnggatyv ckapru Woao CruckiB
BNOGOpLIB;

7) OOBedeHHsA A0 BigoMa rpoMaacbKocTi (onybnikyBaHHs) pilleHb 3a Hacnigkom pos3rnsgy
cKapr;

8) HafineHHs1 opraHiB po3rnsay ckapr KOMNEeTEHLIE CKacoByBaTU pe3ynbTaTi BUOOPIB;

9) NnpoBeAeHHs1 NOBTOPHUX BMOOPIB Y TUX perioHax, Ae pesynbTaTu Bubopie 6ynu ckacoBaHi [2,
10].

3anponoHoBaHuin 3.ToTOM nepenik cTaHAapTiB € AeLl0o po3LUMPEHUM, OCKIMbK1 npoLenypu
«MOBTOPHOIO TOJIOCYBaHHA», «MOBTOPHUX BUOOPIB» HE BIiOHOCATLCHA A0 ENEMEHTIB OCKaPXEHHSI.
Kpim Toro, nosa yearoto 3.ToTa 3anuwmnscsa Kogekc HanexHoi npaktuku [3].

BBaxaemo, WO JgoTenep nMUTaHHSA CTaHOAPTIB  OCKaPXEHHs MopylleHb BMBOpYOro
3aKOHOaBCTBa Ta po3rnsiay cnpas Npo BMGOpPYi Cnopu posrnsiHyTO HEJOCTAaTHBO CUCTEMHO.

dopmyntoBaHHA MeTu ctatTi. MeTolo Uiel cTaTTi € AOoCnimMXeHHs nopylleHb 3aKOHOAaBCTBa
npo Bnbopu Ta cuctemaTmaauis CTaH4apTiB OCKaPXKEHHS.

Buknag ocHoBHoro wmartepiany pocnigxeHHs. Cnig Bkasatv, WO [AXepenamu
JocnigXyBaHUX CTaHAapPTIB MU BBaXXaEMO:

1) HOpMaTMBHO-NPABOBI akTW, SKi MalTb 0O0B’A3KOBY HOPUANYHY CUIY;

2) npaBoOBi akTW, [OOKYMEHTU peKOMEeHOAUIMHOro Xxapaktepy, MPUNHATI MiKHapOAHMMM
(eBpONencbKkMMK) opraHisauismu,;

3) pilLleHHs EBPONENCHKMNX HOPUCONKLIAHNX OpPraHiB.

Takuii npaBoBUI akT, sik KOHBEHLiAA MPO 3aXMCT NpaB NOAMHN | OCHOBOMOMNOXHUX cBo6oa 1950
POKy (mani 3a TekcToM ckpi3b — KOHBEHLis1) Mae 0OOB’sI3KOBMIA XapaKkTep, OCKiNbkM paTudikoBaHa
3akoHom YkpaiHu «[llpo paTudbikauito KOHBeHLii Npo 3axucT npae fOAUHU | OCHOBOMOJIOXHUX
cBobopg 1950 poky, Mepuioro npotokony Ta npoTtokonie N 2, 4, 7 Ta 11 go KoHBeHUii» Big 17 nunHs
1997 poky Ne 475/97-BP. 3asHayeHa KoHBeHLis MIiCTUTb BUMOMM, SKMM Mae€ BignosigaTu
3aKOHO4ABCTBO [AepxaB-uneHiB Pagn €Bponun i npaktuka MOro 3actocyBaHHA. Tak, 3rigHo 3i
ctatTeto 13 KoHBeHLUii KOoXeH, uni npaBa Ta cBoboau, Bu3HayeHi B Ui KoHBeHLii, 6yno nopyLueHo,
Mae NpaBo Ha eeKTUBHUI 3aCib HPUONYHOrO 3aXMCTy B HaLliOHANbHOMY OpraHi, HaBiTb SKLLO Take
NOpyLLEHHSA BYMHEHE 0cobamu, siKi 34iMCHIOBany CBOI OQiLliviHi MOBHOBaXKeHHs [4]. €Bponencbkuin
cyq 3 npaB NoavHU (Jani 3a TEeKCTOM CKpisb — €BpONencbkUn Cya) y pilleHHi y cnpasi «[dopaH
npotn lIpnangii» (Case of Doran v. lIreland) BkasaB, WO 3acobw, OOCTYMHi 3asiBHUKOBI Ha
HauioHanbHOMYy PpiBHI, € eqeKTUBHUMK Onsa uinen cratti 13 Toai, konmu BOHM 3anobiraloTb
BVMHUKHEHHIO OCKap)XXyBaHOro MOPYLUEHHS 4YM MOr0 MpOAOBXEHHI, abo konmu 3abesnevyloTb
BiAMOBIOHUIN 3aXUCT MOPYLUEHOro NpaBa Ta YCYHEHHS1 HacnigkiB nopyleHHsa [5]. Beaxaemo, LWo
MOBHOBaXEHHS Cydy LIOAO BXWUTTA 3axoAdiB 3abesneyeHHs MO30BY € HEBiA'€MHOK CKMagoBOH
€(EeKTMBHOro 3acoly HPUAMYHOTO 3axMUCTy A8 uiner 3anobiraHHs MpOOOBXEHHS MOPYLUEHHS,
afpke B yMOBax LUBMAKOMIMHHOCTI BUOOPYOro NpoLecy, Y pasi HEBXUTTS CyAOM NEBHUX 3ax0AiB A0
3aKiHYEHHS BUpILLEHHS CcnpaBuK MO CyTi, 3a AesikuX OBCTaBUH, MOBHOLHHUIA 3aXUCT NOPYLLUEHOro
npaBa Ta YCYHEeHHs1 yCiX HacniakiB NopyLleHHs Hagani moxe 6yTn B3arani HeMOXMIVBUM.

Y piweHHi «[dopaH npoTtu lpnaHgii» BKa3yeTbCs, WO HOPUAUYHI 3acobu MOBUMHHI ByTK
«eeKTUBHMMN Ha MNpaKTULi, a Takox y npasi». [Mpyn uboOMy TepMiH «edeKTUBHUN» OLHOYACHO
O3Hauvae BMMory o 3acoby 6yTu «BignosigHMM Ta gocTtynHuM» [5]. OTxe, Ti BUMOIHW, AKi CrigytoThb
3i amicTty ctatTi 13 KoHBeHLUii, MatoTb 6yTn BpaxoBaHi Nnpy obpaHHi BignoBigHOro Ccnocoby 3axmcTy
MOpyLLIEHOro rnpaBa Ta MOPAOKY YCYHEHHS HacnifKiB MOPYLEeHHs, WO 3AINCHIETLCA Y pasi
3a0BOJIEHHS MO30BY (CKapru).

Y cnpaBi «[letkoB Ta iHwi npotn bonrapii» (Case of Petkov and others v. Bulgaria)
€BponencbkMn cyn Haronocue, WO 3acib € edektmBHMM 3a ctattetd 13 KOHBeHLUil, sKLWo
3aiHTepecoBaHa o0coba MoXe Woro iHiuitoBaTn 6e3nocepedHbo, TOOTO BracHUMK  AisiMu,
HesanexHo Bia iHWoi ocobwu [6]. Y cnpasi «Cinsep Ta iHWi npotn CnonydeHoro Koponiscteax
(Case of Silver and others v. the United Kingdom) 3a3HadeHo, WO NpUHLMNK, SIKi BUNNUBAOTL 3
npakTvkn €Bponencekoro cyay, nepegbayatTb, Wo ocoba MNOBMHHA MaTu Yy CBOEMY
po3nopsimkeHHi 3acib anst 3abesneyeHHs OBOX KIHOYOBMX 3aBAaHb: PO3rNsS CKapri Ta MOHOBIEHHS
nopyLueHoro npasa [7].

€Bponencobki cTaHgapTv y uin cdepi, Ski MaloTb pekoMeHZauiiHUN XapakTep, BUTIKalTb 3
npaBoBUX akKTiB, AOKYMeHTIB opraHiB Pagn €sponu, OpraHisauii 3 6e3nekun Ta cniBpobiTHMLTBA B
€sponi (gani 3a TekctoM ckpisb — OBCE). OgHMM i3 «Ba3oBuX» AOKYMeEHTIB € Kogekc HamnexHoi
npakTukn, yxeaneHun BeHeujiaHcbko KoMiciel. Xova Uel OOKYMEHT He MICTUTb MOHATTS
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«CTaHgapT», BiH BU3HaA4ae «npouenypHi (mpouecyanbHi) rapaHTii» peanizauii OCHOBHUX NPUHLUNIB
«EBPOMNENCHKOT BUOOPUOT CnadLLmMHuy Y pisHUX cdpepax, y TOMy Yncni - y ccpepi ockapkeHHs [3].

TpaguuiiHo ocKapXXeHHs1 MOopyLUeHb 3akoHoAaBCTBa MNpo Bubopwm Ta po3rnag cnpas Uiel
KaTeropii 34iNCHI0ETbCA Yy CydOBOMY Ta MO3acygoBOMY nopsgky. Y AoKymeHTi BeHeuiaHCbkol
Komicii «EBponenceknii Bubopumin gopobok» (Europe’s Electoral Heritage) 3asHaueHo, wo cygose
OCKapPXXEHHs1 € HanKpalliMM BUPILLIEHHSAM CMOpY, XO4a OCTaTOYHE 3BEPHEHHSA [0 He3anexHoi Ta
©e3CTOPOHHBLOI BMOOPYOI KOMICIT Takox Moxe OyTu npunHatHum [8, 25]. Y Kopgekci HanexHoi
NPakTUKM HarosioleHo Ha TOMYy, WO BignoBigHi npoueaypu i, 30Kpema, MOBHOBAaXKEHHS
KOMMETEHTHUX OpraHiB MOBWHHI YiTKO BCTAHOBIOBATUCL 3aKOHOM Yy TaKWi Cnocib, abu yHUKHYTU
KOHMNIKTY pi3HUX topucaunkuini. MNpu uboMy aHi iHiLiaTop OCKapXXeHHs, aHi BignoBigHWMIA OpraH 4um
nocagoea ocoba He MOBUHHI MaTXU MOXIMBOCTI 0OMpaTty TOM 4YM iHWKI crnocib ockapeHHs [3].
Omxe, cnig yCyHYTM MOXNMBICTb anbTepHaTMBHOIO BMOOPY CTOPOHOK CYAOBOrO YM Mo3acyaoBOro
NOPSIAKY OCKapXXEeHHSA MOPYLLUEHHS.

Ak BkasyeTbcsa y [onosigi Npo Bnbopye 3akoHOAaBCTBO Ta BUOOpYy aaMiHicTpauio B €Bponi
(Report on Electoral Law and Electoral Administration in Europe), yxBaneHrin BeHeuiaHCbko
KOMici€eto, po3rnsag ckapr y Bubopumx KOMicisix NOBMHEH BiabyBaTUCb B €QUHOMY Ta iepapxiyHOMy
NOPSIAKY: Bifl KOMICii HUXXYOro piBHA 4O KOMICIT BULLLOTO piBHS [8, 122].

HokymeHTV BeHeujiaHcbKkoi KOMICiT BU3HaYaoTb MiHiManbHe komno ocib, sskum Mae 6yTn HagaHo
npaBO OCKapPXWUTU MOPYLUEHHSI 3aKkOHOAaBCTBa Mpo Bubopu. Tak, y [Jonosidi 3 nMTaHb CKacyBaHHS
pesynbtatiB Bubopie (Report on the Cancellation of Election Results) BkadyeTbca, Wwo npaso
obupaTtn Ta 6yTM OOpaHNM rapaHTyTbCA MOXIMBICTIO 3BEPHEHHST 40 KOMMETeHTHoro cyay [9]. Y
Honogigi npo Bubopye 3akOHOAABCTBO Ta BMOOpYY agMiHicTpauito B €Bponi 3a3HayeHo, Lo
NpaBOM Ha OCKapXXeHHs MopyLLUeHb MatoTb OyTK HadineHi Bubopui, kaHgngatv Ta naprii [8, 121].

Cnig 3asHauMTK, WO Yy BIANOBIAHMX [AOKYMEHTax MpeAcTaBrieHi pekoMeHAauil woao
MOXIMBOIO NpeameTy OckapkeHHsl. Tak, Kogekc HaneXxHoi npakTUKM BKasye Ha HeobXiaHiCTb
YHKLOHYBaHHS afMiHICTpaTMBHOI npouenypy 3abesneyeHHs nNpaBWIbHUX BiLOMOCTEN CMUCKIB
BMbopLiB, WO Moxe OyTM 0O’€eKTOM CyLOBOro KOHTpomno, abo BracHe cydoBOi npouenypu
nepeBipkn SIKOCTi cnuckiB BubopuiB. MNpuyoMy Taka npouenypa nignsrae neBHUM OBOMEXEHHSIM.
Tox icHytoua y Oeslkux KpaiHax MpakTuka BHECEHHSI 3MiH OO CMUCKIB Y AeHb BMOOPIB BU3HaAHa
HenpUHATHOH [3].

Okpemi pekomeHgauii crnyryloTb OPIEHTUPOM HaLiOHaNbHOMY 3aKOHOOABLIEBI Y MUTAHHAX
BCTAHOBIIEHHA BUMOT LLOAO 3MICTYy NMO30BHMX 3asdB Ta ckapr. Tak, y Kogekci HanexHoi npakTukm
BKa3yeTbCs, O Y BiQHOCMHAX OCKapXEeHHHA BiAMOBIAHI «npouedypy MakwTb OyTM npocTumu Ta
nos6aeneHnMmM 3arBoro oopmarniamy, 30Kkpema  CTOCOBHO NPUMHATHOCTI 3asiB (ckapr)» [3]. OTxe,
notpeba cnpolleHHs npoueaypy BU3HAHHS 3adBM UM CKapry MPUNHATHOK 0BYMOBMOE
HeoOXigHICTE HOPMATMBHOTO 3aKPIMMEeHHsI HECKNaAHUX 3a 3MICTOM Ta HEBENMKMX 3a 06CcArom BUMOr
CTOCOBHO OCOpMIIeHHS 3asBuM abo ckapru. OKpiM LbOro, € MPUNHATHOK MNpPaKTUKa HadaHHS
BMbGopLUSM cneuianbHUx oopM 3BepHEHb [8, 26].

Barome 3HayeHHs1 y crpaBax CTOCOBHO BMOOPIB MalTb pekoMeHAaLii Loao peryrntoBaHHS
CTPOKIB Ha OCKapXXeHHs1 MOpYLLEeHb Ta po3rnagy Takmx cnpas. Tak, y [Jlonosigi 3 nnTaHb ckacyBaHHS
pe3ynbTaTiB  BMOOPIB BKa3yeTbCHA, WO eMEeKTUBHICTb CygOBUX Mpoueayp NepenoBciM
0b6yMOBNOETLCA ABOMA (bakTopamu, y TOMY YUCHi NiIMITOM Yacy Ha po3rnsia Ta BUPILLEHHSI CnpaBu
no cyti [9]. Y Kogekci HanexHOI MpakTUKM 3a3HavyeHo, WO npouenypa OCKapXeHHss Mae byTu
MakcMMarnbHO CTUCIIOK Yy Yaci, xo4ya npu UbOMYy CRif YyHukatu Toro, wob posrnsg cnpas
nepeLLKokaB HanexHomy xoy BMOGOp4YOro npouecy, i wob pilleHHs 3a Hacnigkamu posrnsgy
cnpas, fki Mornv 6yTn NpUHATI 0o AHA BUBOpPIB, NpuAManucb Bxe nicna OHA BUMOOPIB, OCKiNbKM
nogibHe MoXxe CNpUYMHUTI 3aTPUMKY Yy BCTAHOBIEHHI pe3ynbTaTiB. TakoX BKa3yeTbCs, L0 po3rnsag
crpaB CTOCOBHO pe3yrbTaTiB rofloCyBaHHA He MOBWHEH TpuBaTW 3aHaATO AOBro. TOX OOUINbHUM
BCT@HOBMTW MEPIOA Yacy y Mexax Big 3 A0 5 AHiB Ha MOAaHHs no3oBy (ckapru) i Ha po3rnsg
crnpaBw LWoA0 NOopyLLEHb, SKi Manu Micue Ao AHA BubopiB. Pasom 3 TUM, MPUAHATHUM € HagineHHs
cydiB BWLWOI iHCTaHLil, y pasi iXHbOro 3any4yeHHsl, MOBHOBaXKEHHAM BMPILLMTK cripaBy Yy binbLu
TpuBanumn cTpok [3].

OxpeMi pekoMeHAaUii cTocyoTbes npouenypu 6e3nocepeqHboro po3rnsgy cnpaeu. 30kpema,
y HonoBigi 3 nuTaHb ckacyBaHHA pe3yrnbTaTiB BUOOPIB BKA3yeTbCs, WO e(EKTUBHICTb po3rnagy
3HaAYHOK MIpPO 3aneXxuTb Big HOPMATMBHOI perfiaMeHTauii npoueaypu HagaHHa gokasiB. Takox
HaromnoweHo Ha TOMy, LU0 MOBHOBaXEHHs cydy 30upaTu [oAaTKoBi Aokasu nig vac posrnsagy
cnpaBu (sIka CTOCYETbCS CKacyBaHHS pe3yrnbTaTiB BUOOPIB) MAE BaXNMBe 3HAYEHHS, SKLLO caMm Crip
DasyeTbCcs Ha hakTax, Wo HaNeXxHUM YMHOM He BigobpakeHi y BiANOBIiOHNX BUOOPUYMX AOKYMEHTaxX
[9]. BBaxaemo, L0 MpaBO CTOPOHWU, NMepedoBCiM BignoBigaya (Cyb’ekTa OCKapXKEHHs1) 0cobucTo
B3ATW yyacTb Yy PpO3MMsAi CrnpaBW, $iKa CTOCYETbCA OCKapXKEHHS WOro pilleHHs,, Aii abo
Oe3pisnbHOCTI - Ge3nocepeaHbO MOB’si3aHa i3 3a3HAYEHOK BULLIE MO3ULIEID CTOCOBHO HadaHHS
[OCTaTHIX AoKasiB.
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Ha Hawy AymKy, 3MIiCT MOHATTA «edeKTUBHUIM 3acib npaBOBOro 3axUCTy» PO3KPUBAETHCS
MigcymkoBum gokymeHToMm 3ycCTpidi Aepas-yvyacHuub Hapagu 3 6e3neku Ta cniBpobiTHWULTBA B
€sponi Big 15 ciyHa 1989 poky, WO TakoX MICTUTb BI4MNOBIOHI CTaHAapTW. 30Kpema, AepXaBu-
yyacHuUi matoTb 3abe3neunTu, abu edpekTuBHi 3acobu NpaBoBOro 3axmCTy i NOBHAa iHpopMmaLis npo
HUX Bynn OOCTYMHI TUM, XTO BBaXae, LLO iXHi NMpaBa Ta OCHOBHI cBO60AM Bynun NopyLUeHi; aepXaBu-
yyacHuku 6yayTe, 30kpeMa, eeKkTMBHO 3aCTOCOBYBATM Taki 3acobu NpaBOBOro 3axmucTy:

1) npaBO 0cobu Ha 3BEPHEHHSA 3i CKAprok A0 OpraHiB BUMKOHABYOI, 3aKOHOAABYOI, CyOOBOI
Bfaav Ta «agMiHICTpaTUBHUX OPraHiBy;

2) nNpaBo Ha crpaBedmMBMA Ta MNyONiYHUA PO3rNsiA B PO3YMHI CTPOKM He3anexHum Ta
HeynepemKeHMM CygooM, y TOMYy YWCNi MpaBO BUCYBATM HOPUONYHY aprymeHTtauilo, Oytu
npeacraBneHuM agBoKaToMm;

3) nNpaBo ByTM onepaTMBHO Ta OMILIMHO MOBIAOMMAEHUM LIOAO PiLUEHHS, yXBarieHoro 3a
KOXHOIO CKaproto, y TOMy YnCIi OPUAMYHI NiACTaBK, Ha SKUX I'PYHTYETbCS pilleHHs. Lis iHdpopmauia
Oyne HagaBaTuCb, SIK MpaBWUmo, Y NMUCbMOBIA dopMi Ta, y Oyab-akoMy pasi, y Takui cnocib, wo
HaJacTb MOXIUBICTb 0CODi ePEKTUBHO BMKOPWUCTATU iHLWI OOCTYMNHI 3acobu MpaBOBOro 3axucTy
[10].

Ha Hawy aymKy, OOHUM 3 HaBaXIMBILLMX NUTaHb (PYHKUIOHYBaHHA e(PEKTUBHUX HOPUANYHUX
MEXaHi3MIiB OCKapXXEHHsI MOpYyLUEHb BMOOPYOro 3aKOHOAABCTBA Ta PO3rMsiAy Takux CrpaB €
HOpMaTMBHE 3aKpinreHHsa npoueaypu BCTaHOBMEHHS (PakTiB nopylleHb, Yy TOMY YUCHi N TUX, LWO
MOXYTb CMPUYMHUTN CKacyBaHHSA pes3ynbTaTiB rornocyBaHHs abo BubOOpiB. Llew acnekT Takox
Bi3Ha4YeHO y [okyMeHTax BeHeuiaHcbkoi Komicii. Tak, B €Bponencbkomy BuGopyomy AopoOui
HarosioLeHO Ha BaXXNMBOCTI HasiBHOCTI Y BiANOBIAHMX OpPraHiB KOMMETEeHLii CkacyBaTu pesyrnbTaTtu
BMOOPIB, SIKLLO MOPYLUEHHSA MO BNSIMHYTU Ha pe3ynbTaT, TOOTO BNAMHYTM Ha po3nogin MaHaaTiB
[8, 26]. Y [onoBigi 3 nuMTaHb cKacyBaHHs pe3ynbTaTiB BMOOpPIB 3a3HayeHOo, L0 3aKOH Mae
nepenbaynT MOXMIMBICTb BiAMIHW pe3ynbTaTiB roniocyBaHHSA 4M MigcymkiB Bubopis. MNpu Lbomy
opraH, WO po3rnsgae cnpaBy Takoi KaTeropii nNpeaMeTHOCTI, MOBMHEH OyTu HagineHun
MOBHOBaXXEHHSIM CKacyBaTW pe3ynbTaTi rofloCyBaHHS/BUOOPIB, KO NOPYLUEHHS MOIMM BNAVHYTY
Ha Ui pe3ynbTaty, TO6TO BNAMHYTK, HANpUKNag, Ha NigCyMKOBMI PO3MoAin AenyTaTCbKUX MaH4aTiB
npw NpoBeAeHHi BUOOpIB A0 NpeacTaBHULBLKOrO oprany [9].

BucHoBkM. Y nigCcymMKy NpOBEAEHOro y3ararlbHEeHHsI MO3uWLi 3a3HavYeHUX BULLE OOKYMEHTIB
BeHeuiaHcbkoi  komicii, OBCE, piweHb E€BpPONENCbLKOro Ccyay, BBAXAEMO, WO CUCTEMY
€BPONENCHKMX CTaHAAPTIB OCKapXXEHHS pilleHb, Ain abo 6e34isnbHOCTI, Wo nopywyTs Bubopye
3aKOHOAABCTBO, Ta PO3rnsaay cnpas Npo BMOOPUI cnopu, cknagatTb Taki BUMOTHA:

- Mae Oytn 3abesneyeHa MOXMMBICTb OCKAPXUTU MNOPYLIEHHSA (pilweHHsa, pgito abo
BesnisanbHicTb) y cynoBomy abo nosacygoBoMYy Nopsaky;

- MNpwW 3acTOCyBaHHi NO3acygoBOro MNOpPsiAKY OCKapXKeHHs mae OyTu 3abe3neyeHnin mexaHiam
CYy[0BOIr0 OCKapXKEHHSI pilleHHSA BMOOPYOi KOMICI, MPUAHSTOrO 3a MiACYMKOM PO3rnsify CKapru;

- MpwW 3acTOCyBaHHi NO3acygoBOro NopsiaKy OCKapXKeHHs po3rnsag ckapr y BUOOpYMX KOMICISIX
MOBMHEH BiAOyBaTUCb y EAMHOMY Ta iepapxiYHOMY MOPSAKY Bif KOMICii HUXKYOro piBHS OO KOMicCii
BULLIOTO PiBHS;

- HafABHICTb CYAOBOr0O MOPSAKY OCKapXKeHHS MopylleHb Bumarae 3abesneyvyeHHs BiaKpUTOro
po3rngagy crnpaBu B PO3YMHWUA CTPOK He3anexHwm Ta HeynepemiKeHUM CyAOM 3 yXBaleHHSAM
CNpaBeIMBOro PilleHHs;

- TepuTopianbHa Ta npeaMeTHa NiACYOHICTb (KOMMETEHTHICTb) CyAiB Ta BMBOPYMX KOMICIN
wono posrnsay cnpas npo Bubopyi cnopy mae Oyt YiTKO BM3HaAYeHa Tak, Wo6 YHUKHYTU
KKOHQMIKTY OPUCOMKLINY PI3HUX agMiHICTpaTUBHO-IOPUCOMKLINHUX OpraHiB (cyaiB Ta BuMBOpYMX
KOMicCin);

- cnig HOPMaTMBHO YHEMOXNVBUTW anbTepHaTuBHWIA BUOIp 3aiHTepecoBaHUMM ocobamu
CynoBoro abo no3acygoBOro NOpPsAAKYy OCKapXKEeHHsT MOpyLUEHb;

- yci Bubopui, kKaHOugaTu, NoniTMYHi NapTii — cyB6’ekTn BMOOPYOro Mpouecy MOBUHHI MaTtu
NpaBo Ha OCKaPXXEHHS MOPYLLUEHb;

- Mae byTn nepenbadeHo npaBo no3uBaya G6yTu NpeacTaBneHuMM y Cyai NpeacTaBHUKOM 3a
BMacH1MM B1OoOpom;

- npoueaypa ockapXeHHsi Mae OyTu MpoCTol Ta Mo3baBneHow 3arBoro dopmaniamy, Lo
00YMOBMOE NPOCTOTY BMMOT 40 OPOPMITEHHST MO30BHOI 3asBU YK CKapru, 3 SIKOK 3aiHTepecoBaHa
ocoba 3BepTaeTbCA 40 CyaAy Yv BMOOpPYOI KOMiCii. [pakTMka BMKOPUCTAHHSA 3aTBEPOXKEHUX POPM
3a3HaYeHUX JOKYMEHTIB TaKOX € NPUAHATHOLO;

- npeaMeT CyOOBOro YM Mo3acy[oBOro OCKaPXKEHHsI MOBWHEH nepeadadartu, y TOMy Yuchi:
YCYHEHHS MepeLlkoq y peanisaudii npaBa obupaTu; YCYHEHHS MOMWIIOK Yy CnmMckax BuBOpUiB;
OCKapXXEHHsI peecTpauii Ta BiAMOBM Yy peecTpauii kaHOuaaTiB; HeJoOepXXaHHS BUMOT  LoAo
Be[leHHs1 nepedBMBOpHOI aritauii, no3basneHHsa JocTyny A0 3acobiB MacoBoi iHpoOpMaLlii; a Takox
pesynbTatiB BUHOPIB;
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- po3rnsa ckapr Mae 3A4ilcHBaTMCh BMOOPYMMM KOMICIAMM 3a npaBunamu, nogibHumm oo
CyOOBOro po3rngagy cnpas, LWo nependadatMmyTb, 30KpeMa npaBo 000X CTOpiH NpeacTaBUTU CBOI
BMMOIHU, 3anepeyeHHs Ta HagaTu JoKasn Ha iX OBrpyHTyBaHHS;

- Mae OyTu nepenbavyeHo MOBHOBaXEHHHA cydy 30MpaTu gokasu nig 4ac pos3rnsgy cnpasu
npo BmMbopumi cnip;

- CTPOK Ha OCKapXEHHS1 pilleHHs1, Oin abo 6e3misnbHOCTi Mae ctaHoBUTU Big 3 A0 5 OHiB.
Cnig 3abesneunTtn, abu piweHHs1, gii abo 6e3aisanbHICTb, SKi ManyM Micue A0 OHSA ronocyBaHHS,
OCKapXXyBalnnCb TaKOX 40 OHS TONOCYBaHHS;

- NoTpiBHO YHEMOXNMBUTM PO3rMsAL CrnpaB LWOAO MOMWUIOK Yy CNMCKy BUOOpPLIB Yy OeHb
rornoCyBaHHs;

- aaMiHiCTpaTUBHO-IOPUCOMKLUINHMIA opraH (cyq abo Bubopya KOMICis), SIKMA po3rnsigae
crpaBy, MOBVMHEH MaTW MOBHOBAXEHHSI CKacyBaTW pe3ynbTaTu rofloCyBaHHs Ha BUOOPYIin OinbHWL,
pe3ynbTaTy BUOOPIB y pa3i BCTAHOBMNEHHSA (DaKTiB MOPYLUEHb, siKi BIIIMHYNW Ha Ui pe3ynesTaTty;

- 3aiHTepecoBaHii 0cobi mae OyTn HagaHWU edPEKTUBHUIA 3acib 3axMCTy NOPYLLEHOrO Npaea,
KM nepenbayatvmMe, y TOMy Yucni 3anobiraHHsi BUHUKHEHHIO MOPYLUEHHS YX AOTO NMPOLOBXEHHIO,
3abe3neyeHHs HamnexHoro crnocoby YCYHEeHHsI HacnigkiB MNOpPYLIEHHSl, BCTaHOBMEHHsI bakTy
NOPYLUEHHS;

- 00rpyHTOBaHe pilleHHsl, yxBaneHe y cnpasi npo Bubopuuii cnip, Mae OyTM onepaTUBHO
[oBefeHe O0 Bigoma 3aiHTepecoBaHMX 0Ci0, Sk NpaBuio, MMCbMOBO, O HA4AaCTb MOXIMBICTb LM
ocobam BMKOpUCTATH iHLI AOCTYMHi 3acobu HOPUANYHOrO 3aXMCTY;

- y cnpaBi npo Bubopuni cnip Mae OyTu nepegbaveHa MOXIMBICTbL anensauiiHoro
OCKapPXXEHHS PilleHHs Cyay NepLUOoi iHCTaHLUii.

Beaxaemo, wWo gokymeHTu opraHiB Pagun €sponu, OBCE, npaktuka €Bponencbkoro cyay 3
npas IOAMHW YTBOPIOKOTH 3HAYHMW MacuB MNPaBOBOI MaTepil, WO Mae cnyryBatu B3ipuem
HaujioHanbLHOMYy 3akOHOAaBLEBi MPY HOPMaTUBHOMY 3aKpinfeHHi NpaBuil OCKapXeHHs pilleHb, Ain
abo 6Ge3gisanbHOCTI, SKi, NopyLlwylTe BUOOpYE 3aKOHOAABCTBO, Ta poO3rnsdy cnpas Npo BMOOpi
crnopw.
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