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Modernity and thus modern society have often been portrayed as a clash between two conflicting —
to some scholars even mutually exclusive — principles, those of liberty and discipline, or subject and reason
(see for more details Kytyes, 2016 Kytyes 1. B. TpaHccopmalii mogepHy: iHCTUTYLl, igel, ineonorii :
moHorpadpis / M. B. Kytyes. — XepcoH: BugasHuuun gim «l'enbBetukay, 2016. — 516 c.).

Modernity has always been a space of a conflict and struggle for recognition among many other things.
Although the notion of social progress and the rising levels of humanity are among the most contested issues
in the social sciences, we have legitimate grounds to claim that there is at least a tendency towards greater
leniency in human societies. Replacing justice based on “tit-for-tat” principle with more humane approaches
is a significant step forward for human society. Our treatment of modernity stresses its multiple forms — we
are inspired here by the idea of multiple modernities Samuel Eisenstadt and his associates — as well uneven
and combined development within broader framework of societal modernization. Given contested and
conflicting nature of modernity, the progress of modernization is neither linear, nor guaranteed. It's rather
a step forward and often two steps backward, or zigzag path at best. Modernity unleashed unprecedented
creative forces in terms of state capacity, technologies, generation and dissemination of ideas. At the same
time these breakthroughs of modernity have often been employed for purposes of destruction, invasion /
colonialism, exploitation, ethnic cleansing / genocide and world wars. The 20th century had seen mass
repressions and incarceration of enormous scale. After “the Leninist extinction” (Ken Jowitt) Ukraine has
struggled to transform itself into a market democracy with a rule of law. Reforming / modernization of the
criminal justice system is an essential element of the overall process of modernization. Restorative justice
is a burgeoning field of ideas, policies and practices.

Thus, it’s of critical importance to incorporate the best practices of restorative justice into Ukraine’s
criminal justice system to make it more humane and efficient. To do so, the interaction between the state
institutions and civil society organizations is crucial. Therefore in this paper we are discussing information
provided by experts and civil society activists involved onto inculcation of the restorative justice in Ukraine.

The article examines restorative justice — a modern alternative approach to conflict resolution, aimed
at restoring justice and reconciling the needs of the victim, the offender and society as a whole. The main
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causes (factors) of the emergence and development of restorative justice are identified, the system of
values underlying restorative justice is determined.

This form of justice requires community participation to be successful, an element of justice sadly
lacking in the Ukrainian criminal justice system.

For advocates of restorative justice, this alternative approach is far more demanding of offenders
since they must acknowledge all the ways their crime affected others and become fully accountable for
their actions by confronting the victim in a more intensely intimate setting where they can’t hide from
their shame and guilt and must face their victims in front of others who they know, respect and love in the
community. By giving offenders a chance to be ashamed of their actions, and to offer an honest, remorseful
apology, they are also given a chance at rebirth, by allowing them to be truly accountable and responsible,
by making amends to those around them — a lesson in humility that is far more likely to sink in, in the form
of meaningful actions to repair the relationships they’ve broken, and then to be healed by the experience.

Restorative justice is a global movement that represents an entirely different way of thinking about
justice, first emerging from indigenous traditions such as in the Maori tribes of New Zealand and later
Native American traditions, to the Truth & Reconciliation Commissions of South Africa, Ghana and Rwanda
following genocides, and still later in such far-flung places as Canada, the U.S. and Great Britain. In all its
forms, the central feature is, first, the identification of a criminal incident, followed by consultation with a
mediator or other official who meets with both the victim and offender to determine if a restorative justice
session is appropriate and voluntarily desired by both parties

The authors emphasize the need for further implementation of restorative justice programs in Ukraine.

Key words: restorative justice, modernization, mediation, community, conflict.

Statement of the problem in general form and its relation to important scientific or practical tasks.
There is an emerging form of justice in Ukraine, one that has evolved from more ancient, indigenous forms
of justice and which has sprouted from between the cracks of our failed modern systems of justice around
the world. This form of justice is sometimes referred to as “restorative justice,” and it involves participation
from the community (Johnstone 2015; Van Ness and Strong 2006; Zehr 1990). In fact, it requires community
participation to be successful, an element of justice sadly lacking in the Ukrainian criminal justice system.

Analysis of recent research and publications on the topic, highlighting previously unresolved parts
of the general issue addressed in the article. Restorative justice is a global movement that represents an
entirely different way of thinking about justice, first emerging from indigenous traditions such as the Maori
tribes of New Zealand, to later Native American traditions, to the Truth & Reconciliation Commissions of
South Africa and Rwanda following genocides, (Allais 2011; Gibbs 2009; Hand, Hankes and House 2012;
Kavuro 2017; Kohen, Zanchelli and Drake 2011; Lubaale 2017; Koska 2016; Maxwell and Liu 2010;
Ross 1996; Sharp 1997; Tauri 2016; Van Rensburg 2012) and now existing as a global, international
movement where modern versions of this justice have arisen in the form of victim-offender mediation,
conflict resolution for teens in schools, teen courts, drug courts, art therapy programs, peacemaking
circles, elder abuse circles, hate crime mediation, sex crime mediation, modern genocide and wartime
commissions, and even environmental disaster mediation for disaffected communities, just to name a
few (Ame and Alidu 2010; Armour 2013; Coates and Vos 2002; Denning 2014; Dunlap 2013; Fulkerson
2009; Groh and Linden2011; Hilder 2012; Hooker 2016; Kavuro 2017; Laundra, Rodgers and Zapp
2013; Lauwaert Aertsen 2016; Leibman 2015; Littlechild 2011; Llewellyn 2012; Lynn 2018; Marder 2014;
McGlynn, Westmarland and Godden 2012; Morrison 2015; O'Mahoney 2007; Pali 2014; Pennell 2014;
Pfeffer 2015; Pranis, Stuart, and Wedge 2003; Robinson 2016; Spies 2016; Tsui 2014; Umbreit, Uoctila
and Sambou 2010; Wadhwa 2017; Zehr 2014).

The purpose of the article — to find out the grassroot approach of restorative justice in Ukraine.

Presentation of the main research material with full justification of scientific results. The main elements
of restorative justice exist in other types of alternative criminal justice approaches, but in all its forms, the
central feature is, first, the identification of a criminal incident, followed by consultation with a mediator or
other official who meets with both the victim and offender to determine if a restorative justice session is
appropriate and voluntarily desired by both parties.

Then, a forum or meeting is scheduled, normally conducted as a face-to-face encounter between
the victim and offender, as well as members of the community, such as parents, teachers, religious
leaders, counselors, law enforcement personnel, or other community members/stakeholders. Usually, this
encounter begins with some form of ceremony that serves as an “ice-breaker” for the group that has been
assembled. For example, an opening ceremony might be a group prayer, song or game where participants
get familiar and comfortable with one another in preparation for the difficult conversation that is about to
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follow. The group moderator then established critical guidelines for the session, including a request for
respect and dignity for all present, and assurances of confidentiality, physical and emotional safety, trust,
and the voluntary participation of all those present. A token object (any object visible to others) is commonly
used for the speaker to hold and pass along, symbolizing deference to the current speaker, because it is
critical that only one person speaks at a time, and in a respectful tone during these sessions.

Once these guidelines are established, the encounter proceeds with a summary of the crime
committed, usually given by a designated moderator such as a counselor, teacher, attorney, or legal
representative from the traditional court system that has been trained in the practice of restorative justice.
Once given, the moderator then proceeds as a facilitator of the ensuing discussion, where the victim
is first allowed to express their feelings toward the offender and to declare what they feel would be
a justifiable resolution of the criminal offense, and anything else they would like to say, providing the
victim with a chance to confront the offender face-to-face in a sort of therapeutic, cathartic release of the
concerns, anger, stress, or trauma caused by the incident. The offender is then allowed an opportunity
to begin to repair the relationship by, first, genuinely apologizing for the harm caused to their victim for
the harm caused and to declare what actions they think would be appropriate to resolve the offense.
Both parties, as well as relevant community members, then discuss the offense, the harm caused to
the victim and community, and also the harm caused to the offender themself. A satisfactory resolution,
such as restitution, fines or even prison time is agreed upon by all involved, a decision that is (ideally)
sent to the higher courts for ratification of sanctions proposed. In cases where both victims and offenders
have shown an honest willingness to confront the incident, and to have this therapeutic moment of
honest reflection regarding the criminal act, and where a moderator and community members are present
to facilitate the discussion in a safe, open and respectful setting, it can offer victims with something
rare — a real experience of resolution, one where their voices are heard and where they can confront
their offenders directly (Gavrielides 2014). For offenders who are at least somewhat remorseful for their
offense, this type of meeting can provide them with something far more dramatic as well — a chance to
experience real guilt and to offer a meaningful apology for the crime they committed.

Of course, not all criminal offenses can be handled in this way, especially where either victims or
offenders do not show a willingness to engage the incident in a profound way by truly acknowledging the
crime for what it is — a violation of relationships — and not just a violation of state laws. And even though we
have seen real success in these sessions for serious, violent offenses such as domestic violence and other
sex offenses (Umbreit, 2002) it is more typically administered to troubled and/or delinquent youth who have
committed first-time offenses such as vandalism, fighting, or drug use (Tsui, 2014).

In any of these cases, however, and in whatever setting it is conducted, the restorative justice
session is a unique opportunity for offenders to recognize how their crime affected others — as a violation
against a victim and the community — and to acknowledge the harm caused to these relationships, and to
then make a genuine effort to repair these relationships through direct dialogue within those communities
(Bazemore, Schiff, 2001). This typically provokes strong emotions in all involved, and sometimes it fails
as a result, but by daring to engage in this more intense exchange, it also provides a more powerful
opportunity to express sometimes suppressed or underlying feelings and attitudes among victims,
offenders and community members involved in a criminal incident, which typically results in greater
satisfaction with outcomes of the session, as well as a stronger sense of resolution among those present,
especially victims (Batchelor, 2017).

In any type of restorative justice session, the crime becomes more than just a legal matter between
the offender and the state. This more traditional setting is all too familiar, held in a dispassionate, legal
or administrative setting while attorneys confer with judges on legal standing in a stale, bureaucratic
contest while the offender and victim are usually on the sidelines, often not even present for the decision or
outcome. This is typically also an unsatisfying experience for victims and their offenders who desire nothing
more than to express feelings over the incident, to apologize and ask forgiveness, to show remorse, and
to participate in the decision-making process regarding consequences for the offender (Baldwin, Rukus,
2014). Just ask yourself: Does an offender really accept responsibility for their crime by merely paying a
fine, giving restitution, or even serving a jail sentence when that offender hasn’t even been compelled to
see their crime as a violation of real people and the true harm that it caused to these individuals and to their
community, but just as a violation of an ordinance or law that has no direct meaning to them personally?

For offenders in the business-as-usual, transactional form of retributive justice, they were just the
unlucky ones who got caught — a lesson to be learned simply for the next crime they intend to commit.

For advocates of restorative justice, this alternative approach is far more demanding of offenders
since they must acknowledge all the ways their crime affected others and become fully accountable for
their actions by confronting the victim in a more intensely intimate setting where they can’t hide from
their shame and guilt and must face their victims in front of others who they know, respect and love in the
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community. By giving offenders a chance to be ashamed of their actions, and to offer an honest, remorseful
apology, they are also given a chance at rebirth, by allowing them to be truly accountable and responsible,
by making amends to those around them — a lesson in humility that is far more likely to sink in, in the form
of meaningful actions to repair the relationships they’ve broken, and then to be healed by the experience
(Tavuchis, 1991). More importantly, victims are given a voice and a chance to confront the offender in a safe
environment, providing an opportunity to express grievances and feelings of anger, distrust, and violation
over the experience of being a victim (Acorn, 2017).

Perhaps just as important is the role of community in this decision-making process, since normally
those in the community most affected by the crime are also not allowed to participate in the justice
process. By empowering parents, teachers, counselors, faith leaders, and other stakeholders to be
directly involved in the justice process, they become part owners of their communities and are given a
chance to become more active in helping to repair the damage done to a community whenever a crime
is committed (Kurki, 2000).

There are many examples of community-based, restorative justice practices already underway in
Ukraine, partly as a response to the ongoing Russia-Ukrainan war, where mediators have been on the
front lines of the conflict facilitating group sessions to assist, discuss, inform, educate, and mediate when
conflicts emerge, particularly when human rights are violated, as instruments of “transitional justice,” which
is another approach based in the key elements of restorative justice. In fact, in the earlier Euromaidan
Revolution of 2014, when mediators and “dialogue facilitators” engaged in bringing conflicting parties
together to discuss the circumstances of, and solutions to, political upheaval, they used the term, “dignity
space” to characterize meetings held, to signify the necessary respect and trust that must be given to
both sides during any debate or emotionally-charged discussion in order to find satisfactory resolutions
for all sides, not unlike the opening salvos during South African or Rwandan Truth and Reconciliation
Commissions before them, or the more modern peacemaking and restorative justice circles of today.

It is no coincidence that restorative approaches pair so well with democratically-inspired countries
like modern-day Ukraine. Participatory democracies are inherently grassroots and community-based, like
restorative justice, in that they both evolve from the bottom-up, from the citizens themselves, and require
active community engagement in order to be successful. Both movements also require a healthy respect
for multiple, diverse viewpoints and for inclusive dialogue among all participants with the goal of promoting
repair, reconciliation, and reassurance for lasting and meaningful resolutions, and outcomes that are more
satisfying for all involved.

Lasting reform for a society that is brave enough to confront its core social problems, such as
corruption in a closed, preferential, and autocratic judicial system, is the ultimate incentive of such
societies. Ukraine, a country that has proven time and again that its citizens are determined to reshape
the country into a legitimate participatory democracy — despite the daunting obstacles it faces — is such
a country, and restorative justice in Ukraine represents this shifting paradigm, which has sprouted from
this grassroots movement.

For example, various non-governmental organizations (NGO’s) in Ukraine have been actively
promoting mediation and restorative justice programs, most recently in response to the ongoing war with
Russia in Eastern Ukraine, following the annexation of Crimea, where they have been focused on reparation
of human rights, and reconciliation among conflicting factions of its citizens (Kyselova, 2019). In addition,
many of these groups have also been working to restore a sense of solidarity in the country as a whole, by
inspiring people to get involve in their communities through education and training in mediation practices —
practices such as restorative justice. Take, for instance, the Institute for Peace & Common Ground, based
in Kyiv, who provide mediation sessions and educational trainings for staff all across Ukraine in more
than a dozen regions, sponsoring programs like Peace Schools, which are mediation programs for teens
and young adults run by other NGO’s where they learn conflict resolution skills (such as how to deal with
bullying) from a trained group of staff in an inclusive, participatory environment, in several regions across
Ukraine. And these are just a few examples of the movement in Ukraine today. In addition, several program
evaluations and scholarly publications have been conducted on the effectiveness and viability of mediation
and restorative justice in Ukraine, which has further inspired this grassroots movement.

Research findings and prospects for further research in this scientific area. This bottom-up approach
is the way criminal transgressions were handled for most of humanity’s existence, from our ancestors who
practiced this form of grassroots justice for millennia, by indigenous people abroad, and by small towns and
villages throughout history. We’ve lost sight of it because we are so immersed in the relatively impersonal,
modern, urban environment that surrounds us, one that seems to lack compassion and empathy for
others. This is the same kind of impersonal environment we experience when we confront the modern
criminal justice system with its emphasis on administrative procedure over the violation of relationships in
our community or, more simply, the undue emphasis on process over people. Like much of our modern
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condition, it is an alienating experience that most of us find to be wholly unsatisfying, even when “justice” is
technically served. The offender was caught, and they were punished. But was the victim fully healed? Was
the offender genuinely remorseful? Was there any meaningful reconciliation, repair, or restoration for the
victim, offender or community? If not, shouldn’t we then reconsider our definition of justice in the first place,
and begin to ask ourselves how we might do justice better?

Restorative justice offers an answer and a solution. It tells us that justice begins at home, in
communities, at the grassroots level, and it suggests we can do justice better by accepting our obligation
as a community to deal with crime ourselves, by reconciling, repairing and restoring relationships that are
broken every time a crime is committed, and not just handing it over to “the authorities” to deal with.

KeHHeT JloHagpa, ®PepopueHko-KytyeB [1., BariHcbkun A., CeBepuHumk O. BigHoOBHe
npasocyaan B YKpaiHi: HU3o0BMA nigxig

Y cTaTtTi po3rnagaeTbCs BiAHOBHE MpaBOCYAAs — CydacHUI anbTepHaTMBHUI NigXig 0O BUPILLEHHS
KOHNIKTIB, CNPSIMOBAHMIN Ha BiAHOBMEHHS CMpaBeasIMBOCTI Ta Y3romkeHHs noTpeb notepninoro, 3no-
YMHLUS | cycninbCcTBa B Uinomy. BigHOBHe npaBocyaasa € anbTtepHaTUBOK KapanbHOI CpSMOBAHOCTI Kpu-
MiHanbHOro npasocyaas. BuainaTbCs OCHOBHI NPUYUHK (PakTopu) BUHUKHEHHS | PO3BUTKY BifHOBHOMO
npaBoCyaAad, BUSHAYAETLCSA CMCTEMA LIHHOCTEN, L0 NeXUTb B OCHOBI BIHOBHOIO NpaBoCyaas.

MogepH i, oTXXe, MofepHe CyCcniNbCTBO YacTO 3006paXkyBarnm siK 3iTkKHEHHSI BOX KOHQITIKTYOUNX — Ha
OYMKY OesKNX AOCNIAHMKIB HaBiTb B3aEMOBUKIIOYHUX — NPUHLMMIB, NPpUHLMMIB cBOGOAM Ta AvcumnniHn abo
cyb’exta Ta posymy (goknagHiwe ame. Kytyes, 2016 Kytyes I.B. TpaHcdopmauii MogepHy : iHCTUTYLT,
inei, ineonorii : moHorpacia / Kytyes 1. B. — XepcoH : BugasHuunn gim «'enbBeTtuka», 2016. — 516 c.).

MogepH cepep 6araTbox iHLWNX peyert 3aBxan OyB NPOCTOPOM KOHANIKTY Ta 60poTbOM 3a BU3HAHHS.
Xo4ya NoHATTS couianbHOro Nporpecy Ta nNigBULLIEHHS PiBHS JTOACTBA € OAHMMW 3 HAanGinbL CynepeysimBmnx
NUTaHb y colianbHUX HayKax, y Hac € 3aKOHHI NiACTaBy CTBEPAXKYBaTK, L0 iCHYE NPUHANMHI TeHAeHUia A0
OinbLUOi NOGNaXNMBOCTI B NIOACBKMX CYCMiNbCTBaxX. 3aMiHa crnpaBeAMBOCTi 3a NPUHLMMIOM «OKO 3a OKO»
BinblW rymMaHHMMK Nigxo4amu € 3Ha4YHMM KPOKOM Brnepen ANns MoacbKoro cycninsctea. BigHoBHe npaso-
CYLAst 3apOAMIIocs SIK rnobanbHU pyx 3a 3MiHy NigXoAiB 4O NPaBOMOPYLUEHHST Ta NoKapaHHS, Lo nepea-
Bayae BMpiWeHHa HacnigkiB 3rnovmMHy 6esnocepeqHbO CTOPOHAMM KOHMMIKTY Ta CyCninbCTBOM B LifOMY,
crnpusitoum pecodianisauii 3MoYNHLSA Ta 3MEHLLYIOYM KifbKICTb KpUMIHANbHUX NoKapaHb.

Y cTaTtTi BUCBITNOTLCA Mogeni (bopmu) BiAHOBHOIO NpaBoCcyansi, WO CKanucb iCTOPUYHO Ha
KWTaNT nporpaMm NpUMUPEHHS XepTB Ta NpaBonopyLUHUKIB (BigOMI K «Megialis» 4yn «nocepenHuL-
TBO»), KOra NpaBocyaas NiBHIYHOAMEPUKaHCbKMX iHAiaHLIB, CiMenHi KoHdepeHLUii nnemeH maopi HoBoi
3enaHaii Toulo.

Posrnagatotbes Aitodi B YkpaiHi nporpamu BigHOBHOMO NpaBocyaas Ha npuknagi AisnsHocTi rpomag-
CbKOI OpraHi3aujii «I[HCTUTYT MMpY Ta NOPO3YMiHHA» Ta NPOEKTY «MupHa LWkonay, Wo NOKAMKaHUM chopmy-
BaTW cuctemy Ge3neyHoro cepenoBmLLa Y LKIMbHIN rpomMagi WisixoM NpodinakTUKM HacunNbCTBa Ta 3HU-
YKEHHS PiBHA KOHMNIKTHOCTI B LUKINIbHOMY KOMNEKTUBI.

ABTOPU aKLUEHTYIOTb yBary Ha HeoBXiAHOCTI NoAanbLIOro BNPOBagKEHHS Nporpam Bif4HOBHOTO Mpa-
Bocyaas B YkpaiHi, gk npoTuail KopymnoBaHOMY OMiLiiHOMY CYAOYUHCTBY, MakCUMarbHOro 3anyyeHHs 4o
[aHoro npouecy rpomMag.

Knroyoei crioea: BigHOBHe nNpaBocyaad, MOAepHi3aLid, Meiauis, cninbHoTa, KOHMMIKT.
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